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INTRODUCTION

This appeal arises from a November 21, 2021, Discovery request for twenty-four
lots' submitted by St. James Village, Inc. (hereinafter SJV or Appellant). SJV appealed
the Discovery under TMWA Rule 8 and a hearing was held. At the hearing, SJV
presented no witnesses and instead its attorney provided oral argument and conducted
cross-examination of TMWA'’s witnesses. The Hearing Officer issued her decision
finding the Discovery was supported by substantial evidence and TMWA did not act
arbitrarily, capriciously or in violation of its authority.

There are three issues involved in this appeal. First, whether TMWA acted
reasonably and based on substantial evidence in requiring the infrastructure necessary
for SJV to connect to the existing TMWA water system comply with the Nevada
Administrative Code (NAC), Washoe County Health standards, and TMWA design
criteria. This issue includes the requirement for a looping versus “tree” distribution and
for providing sufficient fire flows necessary to protect public health and safety. Second,
whether TMWA acted reasonably and based on substantial evidence in finding the
existing St. James wells were not sufficient as a standalone supply and requiring
supplemental water supplies to also serve the twenty-four units. Finally, whether this
requirement for supplemental water constituted a taking of SJV’s groundwater rights.

As demonstrated in detail below, TMWA staff acted reasonably in complying with
applicable law and standards to protect public health and safety. TMWA presented data,
public records, and two witnesses to support its Discovery. In 2014, TMWA merged with
the Washoe County Department of Water Resources and assumed responsibility for
providing service in the Mt. Rose/St. James area. (Ex. 1.) As detailed below, prior to
the merger, Washoe County had responsibility for serving the SJV Project. However,
upon acceptance of the Washoe County system, TMWA could not require updates to the
existing system. However, for new projects, TMWA is obligated to comply with the NAC,
Washoe County Health standards, and TMWA design criteria. If the Board were to grant
SJV’s requested relief, it would be directing TMWA staff either to not follow important
public health and safety regulations and TMWA'’s established design criteria or require
TMWA to make the necessary system upgrades and charge all customers. These
regulations are designed to protect the public water system and ensure sufficient fire
flows in the entire subject water system.

Based on the record, the Board should uphold the Hearing Officer’s April 14t and
April 20" decisions.

! The seven infill lots referenced by SJV were not part of the Discovery. As described in detail, those seven lots are
no longer owned by SJV.



A. The Appeal

SJV appeals two decisions issued by the Hearing Officer. The first is the April 14,
2022, decision (Ex. A.) upholding TMWA'’s Discovery. The second is the April 20, 2022,
decision (Ex. B) on a motion to strike made by SJV as it related to TMWA'’s witnesses.

During the hearing, SJV did not present any witnesses. Instead, SJV'’s attorney
argued TMWA issued the Discovery conditions “because the Authority said so.” (Ex. C,
15:12-15; 17:16-18; 19:11-13; 20:7-8; 30:9-10; 87:10-12.) However, TMWA’s brief
referenced and relied on the NAC and over 30 exhibits, and TMWA presented two
witnesses, Scott Estes and John Enloe, to provide context and explain the evidence
supporting the Discovery. The Hearing Officer found TMWA's Discovery was supported
by substantial evidence and upheld the Discovery.

In an attempt to undermine the Hearing Officer’s decision, SJV filed a Motion to
Strike within minutes of the decision being issued. SJV moved to strike the testimony of
Mr. Enloe and Mr. Estes from the record, or in the alternative, for a rehearing. This Motion
was based on the premise the withesses had not been sworn and was made despite
SJV’s attorney cross examining both witnesses without requesting the witnesses be
sworn. SJV’s attorney on cross examination also did not question the witnesses’
truthfulness or object to their testimony. The Hearing Officer denied the Motion to Strike
in her April 20, 2022, order but also found that her April 14, 2022, decision was supported
by evidence already in the record - in essence the testimony was not necessary to her
finding because it was covered in the existing record. (Ex. B, p. 2-3.) Additionally, in
response to the Motion to Strike, TMWA filed affidavits of both Mr. Enloe and Mr. Estes
stating they had reviewed the transcript, it accurately reflected their testimony, and their
testimony was true and correct. These were sworn, signed, and notarized statements.

B. TMWA Discovery Process

Shortly after TMWA was formed, the Board instituted a policy that growth pays for
growth. (Ex. 2.) Essentially, new development pays for the cost of new facilities to
provide new services, rather than existing customers paying for those facilities. (Ex. 2)
The Board also adopted rules for implementing this policy. TMWA Rule 5 describes
the process, including the discovery process, that is at issue in this appeal. The
discovery process determines the necessary infrastructure and water needs to serve a
new project. (Ex. 3, p. 1.) As the regional water provider, TMWA has an obligation
to ensure the water dedicated to serve a project is sustainable to meet the project’s
needs into the future.

SJV asserts TMWA “promulgated” the discovery. However, it is important to note
TMWA did not “promulgate” a discovery proceeding. It is not an administrative rule.
Rather, a discovery is a non-binding estimate of anticipated facilities and costs required
to support a development, provided for informational purposes only. After a discovery is
completed, an applicant can decide whether to continue by negotiating an annexation
agreement and/or water service agreement. These agreements would contractually bind



the applicant to build and dedicate the necessary infrastructure and pay required fees
prior to TMWA committing to provide water service.

C. SJV Current Discovery

This appeal arises out of a November 21, 2021, request for Discovery submitted
by SJV for twenty-four units, some outside and some within TMWA's existing service
area’. (SJV Ex. 1-A.) The original Discovery application identifies 26 lots but the
cover letters submitted by SJV also reference seven infill lots. By letter dated
December 23, 2021, TMWA informed SJV the seven infill lots would not be part of the
Discovery because they were not included in the application and the seven lots were not
owned by SJV. (Ex. 4.) While the documents reference several different number units,
TMWA reviewed the maps included and completed the Discovery for the twenty-four lots
(“Project”) shown in the maps and identified by the parcel numbers in the application.?

The seven infill lots are not part of this existing Discovery and there is a long and
protracted history related to these lots. Communication related to the seven infill lots is
included in Exhibit 5 attached to this brief. Importantly, SJV asserted in its Complaint that
it relied on the subdivision plat (SJV Ex. 15.) recorded for those seven infill lots, which
TMWA signed along with other utility providers to approve the utility easements noted on
the plat, and the associated will-serve letter (SJV Ex. 16.) for the proposition that Water
Service Facility fees (“WSF”) would not apply to this Project. The Hearing Officer in her
April 14, 2022, ruling found St. James could not reasonably rely on the will-serve letter to
determine that the WSF Charge was not applicable because the language in the will-
serve letter clearly states that “water service is conditional upon the applicant’s
satisfaction of all other applicable provisions of TMWA's Rules and Rates Schedules....”
(Ex. A, p.5.)

As part of its normal business practice, TMWA reviews and signs maps like the
one shown in SJV’s Exhibit 15 for the sole purpose of confirming utility easements. As
shown on SJV’s exhibit 15, TMWA'’s signature is below the title “Utility Companies
Certificate.” As Mr. Estes explained, the signature does not indicate an obligation to serve
water to a project, rather it is an acknowledgement of the utility easements. (Ex. C p.
11:5-8.)

Under normal business practices, TMWA would not have issued a will-serve letter
for the seven infill lots. In this case, however, the seven lots needed to be created by
subdivision plat out of larger parcels that existed as common area, which TMWA did not
want to annex. The State Engineer does not sign plats for properties to be served by
TMWA unless a will-serve letter has been issued showing that sufficient water rights exist
to provide water for the development. Accordingly, TMWA issued a will-serve to enable

2 No lots have water service agreements, have paid fees, or have will serve letters.

3The APNs are 156-040-15 and 156-111-23. SJV incorrectly listed twenty-six units and included the
wrong APN of 156-040-14 on the application. SJV’s complaint references twenty-eight lots but Units 1H
and 2C are twenty-four lots.



the State Engineer to sign the subdivision plat and allow TMWA to annex only the land
covered by the seven lots. SJV knew this was an accommodation. In good faith reliance
on the status of the 2018 SJV application for annexation, and to allow the creation of the
seven lots without annexing the larger common areas into TMWA'’s service area, TMWA
issued the will-serve letter. (Ex. 5, May 20, 2021 letter.) The will-serve letter (SJV Ex.

16) clearly states that a final water service agreement must be executed and all fees paid
prior to delivering water to the project. No annexation agreement, however, was ever
signed by SJV and all seven lots were annexed individually by current owners who
purchased the lots from SJV.

D. Saint James History Prior to Merger

SJV has a long history of trying to develop the St. James Project. Prior to TMWA

merging with Washoe County Department of Water Resources, between 1994 and
1997, the County approved several final maps for St. James Village Units 1 and 2. (Ex.
C. 6:2-7.) This included drilling and dedication of St. James wells 1 and 2.
(Complaint, p. 1-2.) Furthermore, the County approved the existing “tree” water
distribution system. In 1997, certain provisions of the Nevada Administrative Code
were adopted that prohibit the use of tree systems. (NAC 445A.6712; Ex. C
6:8-13.) In 2011, SJV reverted the remaining lots back to acreage. (Ex. 5
March 30, 2021, p. 1, letter; Ex. C 4:7-9.) This reversion nullified any
water service commitments made by the County, and TMWA is not bound by
those commitments. The Hearing Officer affrmed this in her April 14,
2022, decision finding that “no  prior commitments are binding, any
applications or requests for services on such acreage must be evaluated
as new applications and subjected to the requirements of the law in
existence at the time of such new requests.” (Ex. A, p. 3.)

E. History of Mt. Rose Galena Fan Groundwater Levels

During the time when Washoe County Department of Water Resources was the

water provider in the area around the Project and the Mt. Rose Galena Fan area, the sole
source of water provided was groundwater. Exhibit 6 shows the St. James monitoring
well had declining water levels (blue line) until the time around the merger. (Ex.6.) The
data also show that regional pumping (black line) increased and then begin declining
in 2015. (Ex. 6.) Reports from 2002 indicate that based on the existing data, water levels
in the Mt. Rose Galena Fan were already falling and that demand from future
development could not be met with existing groundwater supplies. (Ex. 7, p. 4-1.)
In 2011, to mitigate the impacts to domestic wells from municipal pumping, the
County approved the Mt. Rose Galena Fan Domestic Well Mitigation Program. (Ex.
8, p.1; Ex. C 6:23-7:3.)

During the merger process, TMWA recognized that once the mergers with
South Truckee Meadows General Improvement District (“STMGID”) and Washoe
County were complete, it would need to develop programs to move surface water
into the Mt. Rose Galena Fan area and conjunctively manage the surface and
groundwater supplies to address the falling groundwater levels. (Ex. 9, p. 1.)



Immediately after the merger, the TMWA Board adopted the County’s Mt. Rose
Galena Fan Domestic Well Mitigation Program in Rule 10. (Ex. 10.)

After the merger, TMWA began exploring options to move surface water into the
Mt. Rose Galena Fan area. In April 2015, TMWA agendized and conducted the first
public hearing to increase the Area 15 fees to help pay for new infrastructure necessary
to implement conjunctive use. (Ex. 11.) TMWA also conducted two public workshops on
the proposed fee increases. (Ex. 12, p. 11.) In May 2015, after the second public hearing
on the rate increase, the TMWA Board adopted the modified Area 15 fee. (Ex. 13.) There
were no legal challenges to this action and the Area 15 fee became effective June 1,
2015. (Ex. 12, p. 12.) Following the adoption of the new Area 15 fees, TMWA sent a
letter to nearly 8,000 property owners on the Mt. Rose Galena Fan area. (Ex. 14.) The
letter described in detail the need for conjunctive use, the benefits of resting wells, and
TMWA'’s development and expansion of a groundwater model for the area. (Ex. 14.) The
letter further explained that new projects would have to dedicate supplemental surface
water supplies when dedicating groundwater for new service in the area. (Ex. 14, p. 3.)
TMWA is informed and believes SJV’s representative Mr. Woodside received this letter.
The Hearing Officer affirmed the above findings and denied St. James’ request to set
aside the Discovery making Area 15 fees applicable to St. James. (Ex. A, p. 5.)

F. Washoe County Merger Obligations

In the Washoe County merger, TMWA expressly agreed to assume only
responsibilities to provide water service to existing customers. It expressly disclaimed
any obligation to assume any agreements the County entered with developers for future
water service, or to serve any potential customer outside of the specific service area it
was taking over from the County. (Ex. 15.)

G. St. James History Post Merger

Since the merger, TMWA has worked on several Discoveries and provided several
annexation agreements to SJV. In 2015, SJV submitted a request for Discovery for 239
lots. (Ex. 16, p. 1.) The 2015 Discovery identified many of the same issues as the 2022
Discovery, including issues with capacity, water supply, and the existing “tree” system.
(Ex. 16.) The 2015 Discovery did indicate the 239 lots could be served with upgrades
and new infrastructure at a cost of $11,457,216, which included the Area 15 surface water
treatment plant. (Ex. 16, p. 9.) The Discovery also showed the declining groundwater
levels in the St. James system and noted imported water from a source other
than groundwater may be necessary. (Ex. 16, pp. 4-5.)

In 2016, TMWA received a letter from SJV counsel regarding the 2015 Discovery.
The letter acknowledged the 2015 discovery and noted that SJV would be hiring its own
consultants. (Ex. 17.) A subsequent 2021 letter received by SJV counsel stated, “no
valid TMWA discovery exists for St. James’s Village.” (Ex. 18.)



. APPLICABLE LAW/STANDARD OF REVIEW

Under TMWA Rule 8(D)(3), the Board shall follow the standards for review,
procedure, and burdens of proof as set forth in subsection 3 of NRS 233B.135, which
states as follows:

NRS 233B.135 Judicial review: Manner of conducting; burden of proof; standard
for review.

1. Judicial review of a final decision of an agency must be:
(@) Conducted by the court without a jury; and
(b) Confined to the record.

In cases concerning alleged irregularities in procedure before an
agency that are not shown in the record, the court may receive evidence
concerning the irregularities.

2. The final decision of the agency shall be deemed reasonable
and lawful until reversed or set aside in whole or in part by the court. The
burden of proof is on the party attacking or resisting the decision to show
that the final decision is invalid pursuant to subsection 3.

3. The court shall not substitute its judgment for that of the agency
as to the weight of evidence on a question of fact. The court may remand
or affirm the final decision or set it aside in whole or in part if substantial
rights of the petitioner have been prejudiced because the final decision of
the agency is:

(@) In violation of constitutional or statutory provisions;
(b) In excess of the statutory authority of the agency;
(© Made upon unlawful procedure;

(d)  Affected by other error of law;

(e) Clearly erroneous in view of the reliable, probative
and substantial evidence on the whole record; or

) Arbitrary or capricious or characterized by abuse of
discretion.

4. As used in this section, “substantial evidence” means
evidence which a reasonable mind might accept as adequate to support
a conclusion.

(Added to NRS by 1989, 1650; A 2015, 710) (emphasis added).



Under TMWA Rule 8(D)(4), the Board’s “Findings of Fact must be based exclusively on
substantial evidence and on matters officially noticed.”

Thus, the Board'’s decision in this matter is governed by two principles. First, if the
positions taken in TMWA's Discovery are supported by “substantial evidence”, the Board
shall not substitute its judgment for that of the TMWA Staff. And, second, the Board may
remand or set aside the Discovery, in whole or in part, only if it finds proof that “substantial
rights of the petitioner have been prejudiced” by TMWA'’s positions that are “clearly
erroneous,” “arbitrary or capricious” or constitute an “abuse of discretion.” In making this
decision, the Board is confined to the record presented to the Hearing Officer and cannot

accept new evidence. (NRS 233B.135.)

II. ARGUMENT

A. TMWA Acted Reasonably In Applying Current NAC Standards Necessary
To Protect Public Health And Safety.

The Hearing Officer's Decision affirmed TMWA acted reasonably and based on
substantial evidence in finding the SJV proposed infrastructure for the Project does not
meet the NAC standards, TMWA design standards, or provide for adequate health and
safety measures in three important ways: 1) The proposed tree distribution system does
not comply with NAC or TMWA design standards; 2) The proposed system does not
provide sufficient capacity to meet required fire flows for the existing homes and is made
worse with the addition of the 24 lots; and 3) The existing capacity does not meet
Maximum Day Demand with the addition of the 24 lots. (Ex. A, pp. 3-4.) Vacating TMWA's
Discovery and the Hearing Officer's decision would require staff to disregard NAC
requirements, existing laws, and long establish standards.

1. The “Tree” Distribution System Does Not Comply With NAC
Requirements

The existing SJV system is laid out in a “tree” configuration, with a single arterial
main that decreases in diameter over its length, which has various mains of smaller
diameter connected to it. (Ex. 19, Figure 2.) SJV’s own exhibits and consultant agree the
current tree system does not meet NAC standards and acknowledge they did not review
or provide any analysis on the issue. The St. James Water System Preliminary Report
submitted by SJV and prepared by Lumos admits the existing system is “lacking proper
looping, which is important for service redundancy and greater fire flow to the
customers.” (SJV Ex. 1-B, pp. 1, 6.) Furthermore, SJV and its consultants have not
conducted any such evaluation: “...Lumos has not conducted a water model
evaluation of the St. James distribution system but does recommend developing a
hydraulic water model in the future to evaluate future looping options, required
flow capacities, and pressure/flow assessments.” (SJV Ex. 1-C, pp. 25-26.)
Despite this, SJV argues they should be allowed to continue the “tree” distribution
system rather than the required looped system.

7



This proposed system design and layout does not comply with the Nevada
Administrative Code and does not meet TMWA Design Standards. (NAC 445AA.6712,
TMWA Design Standard 1.1.06.06). (Exhibits 20 and 30; Ex. C 43:2-13.) NAC
445A.6712 states “a distribution system must be designed, to the extent possible, in
such a manner as to eliminate dead ends and form a grid system or system of arterial
loops. Except as otherwise justified by an engineer and approved by the Division or
the appropriate district board of health, tree systems are prohibited.” (NAC 445A.6712,
445A.6582.)

TMWA’s design standards (section 1.1.06.06) recognize dead ends
are sometimes unavoidable but limit the length to 800 feet. (Ex. C 44:3-10.) This is
the maximum radial main length the Washoe County Health District has accepted in the
past and is the maximum radial main length TMWA will accept. The existing St. James
system far exceeds this maximum (greater than 6,000 feet for one branch) and
extending this existing noncompliant system to new services will not be allowed without
modifications or mitigation measures to resolve the issue and protect public health
and safety. (Ex. 21; Ex. C 43:20-25.) The purpose and intent of prudent water
system design is not just to move water from point A to point B; it is to ensure
protection of water quality, quantity, and system pressure and to provide system
redundancies in the interests of public health and prudent utility operations, including
for fire protection. (Ex. C 44:16-45:3.)

Sound engineering grounds support these regulations and design
standards including TMWA's reasonable application of such to the Project. The lack
of looping greatly increases the chance of pressure loss in the water system during
main breaks and leaks. Loss of pressure in the system may result in potential
contamination of the system due to introduction of foreign material. Therefore, the lack
of looping in the existing water system is a public health issue. Additionally, the lack of
looping and existing main sizes significantly limit the available fire flow for
existing and future units in the development. Reduced fire flow in remote and/or
wildland urban interface environments, such as those of the Project, create additional
public health and safety issues.

2. TMWA Is Not Bound By Washoe County Decisions Based On Old
Standards

SJV argues TMWA is substituting its own judgment instead of relying on Washoe
County Department of Water Resources “expertise and judgment.” (Complaint p. 2.) This
argument is flawed for many reasons. SJV withdrew its prior maps and reverted the
parcels back to acreage. This means TMWA must look at the system today and apply
the NAC Regulations and TMWA Design Standards applicable today to this Project. The
fact Washoe County approved the system previously is not binding on TMWA and is of
no consequence since the parcels reverted back to acreage. Furthermore, TMWA is not
able to disregard the NAC nor does TMWA believe it is prudent utility management or in
the interest of public health and safety to support a request for a variance greater than
800 feet. Finally, TMWA is not requiring SJV to bring lots that have already been
developed into compliance with NAC, it is only requiring the new lots comply with the NAC
and appliable public health standards.




The Hearing Officer agreed in her decision stating “the legal effect of the 2011
reversion to acreage is that the lots created by the prior recorded subdivision maps are
no longer in existence and any entitlements related to those lots were relinquished as of
the date of the reversion.” (Ex. A, p. 3.) She further concluded that “[e]ven if the NAC
did not prohibit the tree systems and dead ends, TMWA would be acting irresponsibly
and contrary to the health and safety considerations if it allowed SJV to add additional
lots to the existing system without modifications.” (Ex. A, p. 4.)

3. Fire Flows Requirements Cannot Be Met With Existing
Infrastructure

TMWA'’s Design Standards and the NAC require separate analyses for Average
Day, Maximum Day, Maximum Day plus Fire Flow, and Peak Hour conditions. (Ex. 22,
NAC 445A.6672; Ex. C 46:24-47:6.) SJV did not provide these analyses. However, both
TMWA and SJV’s consultant found fire flows for the Project were 2,500 gallons per minute
(“gpm”) for a duration of two hours while maintaining a residual system pressure
greater than 20 pounds per square inch (psi). (SJV Ex. 1-C, p. 24 and Ex. 19, p. §;
Ex. C 47:7-10.) TMWA modeled capacity based on the Project’s existing tree
configuration and found the system capacity is insufficient to meet fire flows.
(Ex. C 48:7-18.) Exhibit 23 shows in gpm that the 2500 gpm standard and NAC are
not met throughout most of the existing system. In fact, in some areas it drops
below 1,000 gpm. The Project fails to meet this important public health and safety
design criteria with the existing infrastructure. (Ex. 23.)

4, Maximum Day Demand Requirements Cannot Be Served With
Existing Infrastructure

SJV argued the entire Project can be served with the existing infrastructure. (SJV
Ex. 1, pp. 1-2.)* The NAC requires a system relying exclusively on wells to provide a
total well capacity to meet the maximum day demand (MDD) when all the wells are in
operation. (NAC 445A.6672.) SJV’s assumption that it can meet the MDD is flawed
because it relies on the entire capacity (605 gpm) of St. James Well 1 and 2. (SJV Ex.
C, p. 23.) However, TMWA, based on sound data and prudent utility operation, has
derated the reliable capacity of both St. James Well 1 and 2 to 175 gpm per well for a
total capacity of 350 gpm. (Ex. 19, p. 3; Ex. C 50:6-8 and 51:6-16.) TMWA's Discovery
found the MDD was 364.1 gpm. (Ex. 19, pp. 3,5.) This calculation was based on the
existing MDD of 207 gpm, 122 gpm for remaining undeveloped lots, and 35.1 gpm for
this Project. (Ex. 19. p. 5.) This creates a Project capacity deficit of at least -14 gpm.
(Ex. C 50:1-12.) This is a conservative calculation because the Lumos report submitted
by SJV identifies an additional 18 units that TMWA did not include in the demand
calculation. (SJV Ex. 1-C, p. 22, Table 4.3; Ex. C 50:13-21.) SJV’s Ex. 1-B Figure 2
denotes the 18 vacant lots outside of the St. James gate. If those 18 units are included
in the demand calculation, the deficit would increase. (SJV Ex. 1-C, p. 22, Table 4.3.)

4 Exhibit 24 is a table created to summarize the information in this paragraph.




B. TMWA Acted Reasonably In Applying lts Professional Judgment In Finding That
Supplemental Water Supplies Were Necessary To Serve SJV Units 1H And 2C

SJV asserts several arguments to advance its claim there is sufficient water for the
Project and that Area 15 fees should not apply. Each of these arguments fail as briefly
described here and in detail below. First, TMWA relied on substantial evidence in finding
supplemental water supplies were necessary to serve the Project. Furthermore, SJV was
aware of falling groundwater levels in the area near the St. James wells as early as 2002.
Second, TMWA had no obligation to provide service to SJV based on SJV banking its
water rights with Washoe County and later TMWA. Third, this is not the appropriate venue
to challenge the Area 15 fees adopted by the TMWA Board. Fourth, the evidence
provided by SJV is a single well test that does not represent the extent of the hydrologic
impacts throughout the rest of the groundwater basin and region. Finally, SJV does not
present any evidence of a taking of SJV’s water rights or any legal basis that a taking is
even possible.

The Hearing Officer agreed with TMWA'’s analysis and found “It is clear from Mr.
Enloe’s testimony information shown in the Eco:Logic Engineering report in 2002 (TMWA
Exhibit 7) and the graph showing the decline in groundwater levels (TMWA Exhibit 6) that
over-pumping of the aquifer was resulting in falling groundwater levels...” (Ex. A, p. 4.)
The Ruling goes on to find St. James should have challenged the actions adopting Area
15 fees and inclusion in previous publicly noticed TMWA Board actions. (Ex. A, pp. 4-5.)
Finally, the Ruling found TMWA is not a party to or subject to the Pagni Ranch Purchase
Agreement and cannot be in breach of that agreement. (Ex. A, p. 6.)

1. Insufficient Water Exists To Supply the Project Solely From Existing
Wells

TMWA has an obligation to confirm water dedicated for a project is sufficient to
meet the project’'s demands and is sustainable into the future. In the Discovery TMWA
found that “[A]dditional sources of supply and/or supply capacity improvements will be
required to serve the Project. Because of the declining water levels observed in the
existing Saint James’ wells and prudent utility operation practices coupled with the fact
the Project demands exceed the available rated capacity of the wells, TMWA is unwilling
to supply the Project any future development solely from the two existing groundwater
wells as proposed without additional supply capacity...” (Ex. 19, p. 4.) TMWA then
identified other sources of supply or mitigation available for the Project. (Id.) This should
not have surprised SJV because in the 2015 Discovery TMWA informed SJV that water
levels in the two St. James wells have been declining since 1993 when they were
installed. (Ex. 16, p. 4.) While the 2015 Discovery anticipated drilling two new wells to
meet capacity issues, it also noted “[i]t is possible that groundwater supplies sufficient to
meet the project demand cannot be located on site. In that case, the Applicant might be
able to import water from other sources.” (Ex. 16, p. 5.)
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TMWA relied on decades of water level data, previous Washoe County technical
memoranda, and an updated groundwater model in the area to conclude the existing
wells were insufficient to supply sustainable water supply to the Project. (Ex. C 55:3-14
and 65:1- 66:2.) TMWA must look at not only the Project but existing demand and other
lots where services are committed to determine whether the proposed water supply is
sustainable. Here, there is existing demand plus eighty-one undeveloped lots that are
committed to service from the existing St. James wells. (Ex. 19, p. 3.)

a. The Water Rights For the St. James Wells Exceed The
Physical Water Available

The primary risk with any water right is whether a reliable supply of actual physical
water exists year-in, year-out that can be pumped for the intended use. The critical
question is not whether a person has a right on paper (i.e., in a permit) to water, it is
whether the water claimed on paper actually exists. This is particularly true in groundwater
basins where the amount of water stored in the aquifer continually declines year-over-
year. In the early 1990’s, concern was expressed that the Mt. Rose/Galena Fan aquifer
was being over pumped, causing continual decline in water levels year-over-year without
evidence of recovery from the natural hydrologic cycle. In 1991, County modeling
concluded that “pumping a total of 8,892 AFA of groundwater from the Mt Rose / Galena
Fan area... results in over pumping of the aquifer system”. (Ex. 7, p. 4.2.) The County
developed the South Truckee Meadows Facility Plan, which concluded the Mt.
Rose/Galena Fan aquifer is over pumped and in need of supply augmentation to meet
demands in the area, reaffirming earlier County modeling efforts. (Ex. 7.)

As summarized in the exhibits and Mr. Estes’ and Mr. Enloe’s testimony, TMWA
staff has determined sufficient evidence exists to conclude the number of permitted
groundwater rights in Area 15 is greater than the amount of actual physical water that can
be extracted on a sustainable basis without impairing TMWA water rights used to meet
existing commitments or impairing existing domestic wells. Figure 1 in the 2015 Discovery
depicts the St. James monitoring wells’ historic water levels from 1993 through 2015. (Ex.
16. p.4, Figure 1.) This figure demonstrates the general downward trend of groundwater
levels through 2015 and the recovery occurring thereafter. (Ex. 16. p. 4, Figure 1.)
These issues were identified by TMWA during due diligence on the Washoe County
merger. (Ex. 9, p. 1.)

b. Substantial Evidence Supports Previous Groundwater
Pumping Is Not Sustainable

TMWA recognized that, upon acquisition of the Washoe County and STMGID
systems, TMWA would need to develop programs to move surface water into these
systems and conjunctively manage surface and groundwater resources in the Mt. Rose
Fan to protect existing municipal groundwater supplies. (Ex. 14, p. 1.) In fact, TMWA'’s
unique ability to provide conjunctive use management (something neither STMGID nor
DWR could do with their more limited assets) was one of the identified benefits in
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consolidating the systems. (Ex. 14, p. 1.) In anticipation of the groundwater issues, the
TMWA Board adopted the County’s Mt Rose / Galena Fan Domestic Well Mitigation
Program to provide mitigation for domestic well owners suffering unreasonable adverse
impacts from municipal well pumping. (Ex. 10.)

Additionally, prior to the completion of the merger, TMWA staff began evaluating
and developing strategies for financing and constructing infrastructure needed to move
surface water resources into the Mt. Rose Fan area. (Ex. 9, Ex. 14.) These efforts are
the basis of the increased Area 15 fee discussed in detail below.

C. TMWA Developed A Regional Groundwater Model For
Sustainable Management

TMWA'’s experienced technical staff have developed a groundwater sustainability
and conjunctive use plan. The successful execution of this plan is indicated by recovering
water levels over the previous seven years across the Mt. Rose Fan where groundwater
levels had dropped nearly 80 feet over the last 30 years. (Ex. 6, Ex. 16, Figure 1; Ex. C
66:3-67:5.) As part of this plan, TMWA developed a groundwater model to assess
groundwater pumping impacts on a regional scale. (Ex. 25; Ex. C 67:20-68:12.) The
model incorporates many data sources including aquifer test data from dozens of wells
(including the Serpa and St. James wells), natural and anthropogenic recharge, geologic
controls (e.g. faulting), and pumping data from municipal, domestic, and geothermal
wells. (Ex. 25.) Historical data trends and groundwater modeling results indicate the St.
James wells are connected to the regional aquifer and pumping from those wells impacts
other basins. (Ex. 26, p. 5; Ex. 25; Ex. C 71:13-19.)

d. SJV’s Evidence Does Not Support That the Project Can
Solely Rely On Groundwater

SJV asserts one test on the Serpa well, as presented by Confluence, is evidence
the St. James wells are disconnected from the rest of the regional area. (Complaint, p.
5.) This evidence does not demonstrate that increased pumping is sustainable. It simply
demonstrates that in one location after two weeks of pumping, water levels rose again. It
has no bearing on overall regional hydrology. Furthermore, Mr. Enloe testified the
Confluence Report (SJV expert) recognized the hydraulic connection between the
pump test at Serpa and the St. James wells. (Ex. C 71:16-19; SJV Ex. 1-C (Ex.
F Confluence Slide 23).)

SJV alleges the Serpa well test demonstrates “hydrogeologic characteristics
which actually require an island based handling of the pertinent hydrology at that
location.” (Ex. C 21:2-6.) To support this claim, they cite to a memo to file drafted by
Mr. Benedict (SJV Ex. 20.) in an attempt to undermine using a regional model,
as argued by their attorney, but without any support from an expert, “utilizing
a widespread regional groundwater model that doesn’t particularly have those
certain variances incorporated into the model parameters makes the regional
model inapplicable or suspect to question.” (Ex. C 22:10-14.) However, as Mr. Enloe
testified, TMWA's regional model included faulting identified in the Benedict memo, as
well as the information obtained from the Serpa well test. (Ex. C 69:9-70:16.)
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Furthermore, the Benedict memo finds there is hydraulic connectivity between the
Serpa well (located in the Washoe Valley basin) and the St. James wells (located in
the Pleasant Valley basin). (SJV Ex. 20, p. 8.)

As is the case with other hydrographic basins where TMWA utilizes groundwater,
resource management must be done at the regional scale and not “island based
hydrology” to ensure a sustainable and reliable resource. TMWA'’s implementation of the
groundwater sustainability and conjunctive use plan have yielded rising levels and a
movement towards sustainable groundwater levels in the area. (Ex. 6.) As shown in the
graph, since 1993 the St. James water levels have been declining. (Ex. 6.) When the
County merger was completed and TMWA began reducing groundwater pumping
and using other surface water in the area, the groundwater levels have remained
stable. (Ex. 6.) SJV asserts that Lumos’ analysis, looking only at water levels from
the last five years, indicate this stability will occur into the future without
acknowledging TMWA'’s many efforts to stabilize the regional groundwater levels.
Furthermore, the TMWA regional model for the South Truckee Meadows shows in
Scenario 1 (the continued reduced pumping) groundwater levels increase from
one foot to seven feet, indicating a sustainable operation. In Scenario two and
three, which includes additional groundwater pumping to meet future development
including the Project, the model shows increased groundwater level declines of up to
40 feet. (Ex. 25, pp. 2-5; Ex. C 71:20-71:5.)

e. TMWA'’s Use Of The Valve Does Not Impact Water Levels

SJV appears to assert TMWA opened a valve and served
neighboring developments with the two St. James wells that contributed to the
overall drawdown in the surrounding aquifer. (Complaint p. 3.) First, as demonstrated
above, SJV was aware as early as 2002 that water levels in the area were declining.
While there is a valve that connects the Mt. Rose and St. James systems, it routinely
remains shut, but there have been two instances in 2017 and 2018 when the valve
was opened. In fact, the 2022 Discovery notes that in an emergency “the Saint
James system can be supplied with water from the Mount Rose system for a limited
period.” (Ex. 19, p. 2.) That emergency supply occurs through the valve. In 2017, it
was opened and adjusted to flow water from St. James to Mt. Rose to assist in a well
failure in the Mt. Rose system. In 2018, in response to a motor being replaced on
St. James well 2, the valve was opened to flow water from the Mt. Rose system to the
St. James system. These examples highlight the importance of redundancy in a
regional water system to ensure public health and safety needs are met in
emergencies.’ (Ex. C 72:15-18.)

> TMWA manages the regional groundwater resources as one since they are hydrologically connected. It
is prudent to manage water resources in this way rather than managing, as SJV suggests, islands within
the larger system.
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f. TMWA Acted Based on Sound Utility Practices In
Determining The St. James Wells Were Not Adequate To
Serve The Project

Based on the evidence and as affirmed by the Hearing Officer, it was reasonable
for TMWA to use its professional judgment to conclude that the number of permitted
groundwater rights in Area 15 is greater than the amount of actual physical water that can
be extracted on a sustainable basis without impairing the use of TMWA permits to meet
prior commitments and/or existing domestic wells. Accepting groundwater rights as the
sole source of supply without some element of mitigation would expose TMWA and
existing customers to potentially substantial additional financial risk, accelerate and
increase the number of claims under the existing Domestic Well Mitigation Program,
and/or degrade the aquifer before supply augmentation solutions can be implemented.
The success of the conjunctive use plan for the Mt Rose and STMGID areas requires
additional surface water resources be delivered to the areas. The Area 15 charges include
a resource supply component to enable TMWA to acquire supplemental surface water
supplies when accepting groundwater dedications in Area 15. Supplemental surface
water resources are a critical component of conjunctive resource management and are
necessary to ensure a sustainable water supply for existing and new development in this
basin.

2. TMWA Is Not Contractually Obligated To Provide Water Service To
SJV Under the Pagni Ranch Agreement

SJV asserts TMWA has a contractual obligation to provide water service “as
designated” by SJV based on a Purchase Agreement dated June 12, 1990 between
Washoe County and SJV’s alleged predecessors-in-interest (Pagni Ranch Agreement).
TMWA was not a party to that Agreement and TMWA did not assume it under the merger
with the County’s water utility. (Ex. 15.) The County conveyed the water rights subject to
the Pagni Ranch Agreement to TMWA and those rights are currently banked with TMWA
for future water service, but TMWA did not assume any obligations under the Agreement.
Additionally, the Pagni Ranch Agreement does not relate to the real property subject to
this appeal. Lastly, even if TMWA assumed the Pagni Ranch Agreement and it related
to the real property subject to this appeal, it specifically states: “[T]o obtain water
service for any project based on these water rights, Pagni must comply with all valid
requirements imposed by the water purveyor and governmental entities having
jurisdiction, including the construction and dedication of other facilities required for the
project...” As affirmed by the Hearing Officer, TMWA is not contractually obligated to
provide unconditional water service to SJV. (Ex. A, p. 6.)

3. SJV Cannot Challenge the Area 15 Fees

SJV attempts to challenge the application of the Area 15 applies as applied to this
Project. (Complaint p. 5.) As confirmed by the Hearing Officer, this tactic is
inappropriate, outside the scope of the Discovery, and the time for any such challenge
has passed. (Ex. A, pp. 4-5.)

In April 2015, TMWA posted an agenda that included a public hearing on rate and
rule amendments. (Ex. 11, p. 2.) This item notified the public TMWA was considering
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changes to the TMWA Rate Schedule Water System Facility Charges (“WSF”) for areas
14 and 15. The staff report for this agendized public hearing was clear that as early as
1991 it was known the Mt. Rose/Galena Fan aquifer was being over pumped and the
amendment to the fees was necessary to supply “additional water resources” in the Mt.
Rose area. (Ex 12, pp.4-5.) The staff report further included a map that shows the St.
James area was within Area 15. (Ex.12, p. 11.) In May 2015, TMWA agendized and the
Board acted on the Public Hearing to update the WSF Rates for Area 14 and 15 and
adopted the WSF rates. In addition to the two noticed public hearings where SJV could
have appeared to challenge the fees and the applicability of the fees, which they did not,
TMWA conducted two public workshops in April 2015. (Ex. 12, p. 11.) There was no
challenge by SJV or any other person to the WSF Area 15 increases and they became
effective June 1, 2015. The appropriate time to challenge the application of the Area 15
WSF has passed, and SJV has waived its rights to challenge. TMWA Rule 8 and judicial
review have a 25-day statute of limitations to appeal. (See generally NRS 278.0235; NRS
278.3195.)

4. TMWA'’s Actions Do Not Constitute A Taking

SJV asserts it is a taking of their groundwater rights to require SJV to dedicate
supplemental Whites Creek water rights (or pay a higher WSF fee to reimburse TMWA
for the cost of acquiring Whites Creek water rights for developers). SJV cites no authority,
beyond a general reference to the Nevada Constitution, to support its allegation that
TMWA has somehow reduced its beneficial interest in its water rights without payment of
just compensation. In general, the Nevada Supreme Court has required the finding of
an extreme economic burden to find liability for a regulatory taking. State v. Eighth
Judicial Dist. Ct., 131 Nev. 411, 419, 351 P.3d 736, 741 (2015) (to effect a regulatory

taking, the regulation must “completely deprive an owner of all economically beneficial
use of her property’) (citations omitted).

The facts of this matter, however, do not support any sort of “taking” or “eminent
domain” claim by SJV. As set forth above, Whites Creek water will be treated by TMWA
and used to provide water to customers and recharge the aquifer, which make SJV’s
groundwater rights sustainable. TMWA applied its Rule 7 dedication formula to estimate
the demand of the project. (SJV Ex. 24.) SJV was not required to dedicate more of its
groundwater rights than required by Rule 7. Furthermore, SJV has simply “banked” its
subject water rights with TMWA while it pursues its tentative and final maps for its
development. Atany time, at SJV’s request, TMWA can return the rights to SJV and they
can be retained pending the filing of an application for water service on its development,
sold on the open market or put to use in the formation of SJV’s own water service provider,
separate from TMWA. (Ex. C 63:9-22.) Simply put, TMWA has done nothing but protect
the value and perpetuation of SJV water rights - it has done nothing to devalue them.
Accordingly, there is no taking of Appellant’s real property rights.

Additionally, requiring SJV to dedicate supplemental creek rights or pay a higher
WSF fee does not constitute per se forfeiture or cancellation of Appellant’s groundwater
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rights because as stated above, Appellant was not required to dedicate more of its
groundwater rights than is required by TMWA Rule 7. Also, since, 1990 Washoe County
and TMWA have kept Appellant’s water rights in good standing with the State Engineer
by filing the necessary annual applications for extensions of time to file the proof of
beneficial use.

5. TMWA Will-Serve Does Not Relate To The Project Subject To This
Appeal And Any Will-Serve Is Subject To Satisfaction Of All Other
TMWA Rules

Appellant asserts that because TMWA issued a will-serve commitment for seven
so-called “infill” lots within another existing SJV residential subdivision, SJV “justifiably
assumed” the WSF fees were inapplicable to the project subject to the Discovery. This
argument fails for the following reasons. First, the will-serve Appellant references is for
another SJV project and the parcels subject to that will-serve are now owned by third
parties. Second, Appellant knew the Area 15 fee would apply to the seven infill lots
because TMWA sent SJV a water right dedication “Calculation Worksheet,” which clearly
states that the Area 15 Surface Water Treatment Plant Fee would apply. (Ex. 27.) The
Worksheet also referred Appellant to a table in a 2018 Discovery involving the seven lots
described above plus two additional lots. That 2018 Discovery stated the WSF Fee
Appellant would be required to pay if it did not dedicate supplemental Whites Creek water
rights to TMWA (Ex. 28.) Additionally, TMWA'’s standard will-serve states that it is subject
to all applicable TMWA rules, does not constitute an obligation to provide water service
under NAC 445A, and is conditional on execution of a water service agreement. Here,
Appellant did not sign the annexation agreement nor a water service agreement.

TMWA issued the will-serve as an accommodation to Appellant so that it could
record the subdivision plat. The reason for the accommodation was the seven infill lots
had not yet been created by subdivision plat and the project included several large areas
that were proposed to be common area and which TMWA did not want to annex into its
service area. (Ex. 29; Ex. 5, May 20, 2021 letter.) Accordingly, TMWA issued the will-
serve letter prior to annexation so only the seven lots could be created and annexed into
TMWA'’s service area.

6. TMWA'’s Signature on Subdivision Plat Constitutes Approval Of
Easements Only

Appellant alleges that because TMWA signed the subdivision plat for the seven
infill lots it somehow approved the Project subject to this Complaint. As stated above, the
map related to creating the seven infill lots and did not relate to the real property subject
to this appeal. Additionally, for all land division maps, TMWA signs the “Utility Companies
Certificate,” which only approves the utility easements shown on the maps. (Ex. C 11:5-
8.) TMWA'’s signature does not constitute approval of any other aspect of the real
property described by the map. TMWA cannot and does not approve projects. Rather,
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TMWA issues will-serve letters following its own rules and procedures, and only after
verifying the existence of an adequate water supply.

C. The Denial of SJV’s Motion to Strike Should Be Upheld

The testimony of TMWA'’s two witnesses was and remains truthful, and it has been
confirmed under oath. Each witness has sworn, under oath, that all of their testimony
provided on March 31, 2022, was and is truthful. (See Ex. D and attached Affidavits.)
SJV cannot and has not demonstrated any prejudice. During the subject hearing, SJV
did not challenge the truthfulness of either witnesses’ testimony or object to the
presentation of any testimony, on any grounds. In fact, SJV’s attorney cross examined
each witness at the hearing and never requested the witnesses be sworn before doing
so. Finally, the Hearing Officer found the witnesses’ testimony was not necessary to
substantiate her findings, so the Motion is also patently moot. (Ex. B.)

IV. CONCLUSION

The Hearing Officer found TMWA acted based on substantial evidence and using
sound engineering judgment in finding the Project required additional infrastructure, water
rights dedication and payment of the applicable fees for TMWA to sustainably supply
water. Furthermore, it is unreasonable, if not absurd, for SJV to assert TMWA should not
comply with existing law when even its own consultants recognize and admit the existing
system does not meet current legal requirements for looping, fire flow requirements, and
maximum day demands. TMWA has an obligation to comply with State water system
regulations, Washoe County Health Department requirements, and its own design criteria
to ensure both current and future homeowners have adequate water resources and
infrastructure to meet public health and safety requirements.

Respectfully submitted this 15" day of July, 2022.
McDONALD CARANO LLP

By:
Matthew C. Addison, Esq.
Attorneys for

Truckee Meadows Water Authority
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Exhibit 1



February 28, 2019 — TMWA issues will-serve commitment for 7 “infill” lots to
permit St. James could record a subdivision plat to create the parcels. Will-serve
commitment contains provision saying all applicable WSF will apply.

April 15, 2019 — TMWA signs Utility Companies Certificate on Subdivision Tract
Map No. 5331, which approved the utility easements shown on the map.

2019 — Annexation Agreement for infill lots is issued (no action taken by SJV)
November 2021 — SJV requests discovery for 24 SFR lots (Unit IH and Unit 4C)
and 7 infill lots.

December 2021 — TMWA responds to inform that the 7 infill lots are no longer
owned by the applicant and will not be part of the Discovery.

March 2022- TMWA Issues Discovery

March 2022 — SJV requests dispute resolution under TMWA Rule 8



Exhibit 2






Exhibit 3
















































Exhibit 4



Exhibit 5


































































Exhibit 6



Exhibit 7












e Incorporating horizontal flow barriers (faults). Barriers were added interactively to improve
on the initial calibration.

e Minimizing modifications to the hydraulic conductivity distribution. Aquifer properties were
not changed significantly because of the high level of confidence in these components of the
model. Hydraulic conductivity was modified sparingly only after the recharge fluxes were
changed and horizontal flow boundaries were added.

The simulated water levels in Layer 1 for background conditions are provided in Figure 4-5 and
are compared to the observed water levels in Figure 4-6. If the model is generally
representative of conditions in the aquifer, then a plot of observed and simulated levels should
fall on a line with a one to one slope. From the comparison provided in Figure 4-6, the plot of
observed and simulated water levels fall along such a line.

Another test of how well a model is calibrated is a comparison of the mean error (the average
difference between observed and simulated water levels) with the maximum head difference
across the model domain. If the model provides a credible representation of the aquifer, the
mean error should be less than five percent. For the simulation of background conditions, the
mean error was 12.5 feet, compared to a difference in the head across the model of
approximately 1,350 feet, or approximately 0.9%.

The information provided in Figure 4-6 also clearly shows that there are instances where the
model does not meet the calibration goal. Some of the problem areas probably relate to large
vertical and horizontal gradients in the aquifer, the different depths of the wells where
measurements were taken, the three-year period over which measurements were taken, and
the interpolated values for the hydraulic conductivity, especially where data are sparse. The
largest error is for wells completed in the rocks of the Steamboat Hills. The hydrogeology of the
geothermal reservoir is very complex. Very little effort was expended to improve the model in
this area because it is generally impractical to expect that a model will represent all areas of the
domain equally well. However, given the small mean error and the good overall correlation
between observed and simulated water levels, we conclude that the model portrays the aquifer
under background conditions well enough that it is suitable for planning purposes.

The objective of this current modeling effort was a reconnaissance-level analysis of the aquifer
that will provide a sense of which water-supply options are appropriate for this area. It is our
opinion the model meets this objective, but it is probably not suitable for the purpose of
optimizing withdrawals from specific wells. Additional work is obviously required to perfect a
model that more completely replicates groundwater conditions in this area, especially if the
purpose of the model is to manage the distribution of pumping in the County and STMGID's well
fields. Washoe County DWR has plans to undertake a comprehensive modeling effort in the
near future. The next generation model is expected to benefit from this recent modeling effort.

2.4. Estimates of Available Groundwater Resources

The current model results suggest the combined recharge from the mountains to the alluvial
aquifer in the South Truckee Meadows is approximately 17,000 AFA. Of this, the groundwater
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Exhibit 16

&
TRUCKEE MEADOWS WATER
A U T H [} R 1 T Y . "

P e Quality. Delivered.

1355 Capital Blvd. ® P.O. Box 30013 ® Reno, NV 89520-3013

© 775.834.8080 ® 3 775.834.8003

TO: Nancy Raymond DATE: December 23, 2015
THRU: Scott Estes
FROM: Keith Ristinen

RE: ST.JAMES'’S VILLAGE_DISC_ANNEX, TMWA WO# 15-4624
SUMMARY:

The Applicant proposes development of 239 single family residential lots on approximately 425
acres in Washoe County, Nevada. TMWA can serve the project, subject to the Applicant
completing the improvements described in this discovery. The improvements include
developing adequate well capacity to serve the project demands and providing looping to the
existing system. The cost opinion of facility fees and major off-site improvements to serve the
project is $11.5 million.

Review of conceptual site plans or tentative maps by TMWA and/or agents of TMWA shall not
constitute an application for service, nor implies a commitment by TMWA for planning, design or
construction of the water facilities necessary for service. The extent of required off-site and on-
site water infrastructure improvements will be determined by TMWA upon receiving a specific
development proposal or complete application for service and upon review and approval of a
water facilities plan by the local Health Authority. Because the NAC 445A Water System
regulations are subject to interpretation, TMWA and/or agents of TMWA cannot guarantee that
a subsequent water facility plan will be approved by the Health Authority or that a timely review
and approval of the Project will be made. The Applicant should carefully consider the financial
risk associated with committing resources to their Project prior to receiving all required
approvals. After submittal of a complete Application for Service, the required facilities, the cost
of these facilities, which could be significant, and associated fees will be estimated and will be
included as part of the Water Service Agreement necessary for the Project. All fees must be
paid to TMWA prior to water being delivered to the Project.

Please contact me at 775-834-8292 with any questions or comments.
PURPOSE:

Determine the service plan and off-site improvements for a 239 unit residential subdivision,
“project.”

LOCATION:
The project is in Washoe County on the following APNs:

Truckee Meadows Water Authority is a not-for-profit, community-owned water utility,
overseen by elected officials and citizen appointees from Reno, Sparks and Washoe County.






















































Exhibit 17

MCDONALD-CARANO-WILSON:

John Frankovich, Partner Reply to: Reno
jfrankovich@mcdonaldcarano.com

January 28, 2016

Truckee Meadows Water Authority
1355 Capital Blvd.
Reno, NV 89502

Attention: Scott Estes, Director of Engineering
Re:  Annexation Applications for St. James’s Village Inc. and Sierra Reflections
Dear Scott:

This letter is submitted on behalf of St. James’s Village Inc., as the owner and developer
of the St. James’s Village Subdivision and Sierra Reflections, the owner and developer of the
Sierra Reflections Project. Both St. James’s Village and Sierra Reflections have submitted
Applications for Annexation into the TMWA service area. This letter is to notify you that both
of these Applications for Annexation are withdrawn.

After reviewing TMWA’s written discovery with respect to these Projects, it has become
clear that it is necessary to engage a qualified consulting team to review other options to provide
water service to these Projects. Since both of these Projects have received tentative map
approval from Washoe County with a commitment by Washoe County to provide water service,
it was anticipated that these Projects would be within TMWA’s service area when TMWA
acquired and assumed Washoe County’s water facilities and commitments. Indeed, TMWA is
currently the owner of all of the water rights for these Projects which were dedicated to Washoe
County. In addition, with respect to the St. James’s Village Project, it has been already
approximately 50% built out, including the water infrastructure. It certainly was not
contemplated that to continue with the Project which would be necessary to substantially modify
the existing water infrastructure and provide additional storage facilities and production wells.

Once we have evaluated other options, we would like to set up a meeting with TMWA to
review the recommendations of our consulting team and the next steps moving forward. It is
believed that this information will be beneficial to both of us.

100 WLST LIBERTY ST., L0™ FLOOR ATTORMNEYS AT LAW 2300 WLEST SAHARA AVENL;L
RENO, NEVADA 89501 2%, SUITE 1200
& Y )3 LAS VEGAS, NEVADA 89102

- )5
i/~

PO. BOX 2670, RENO, NEVADA 89505 e 702-873-4100
775-788-2000 » FAX 775-788-2020 WWWMCWLAWCOM FAX 702-873-9965
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TRUCKEE MEADOWS WATER

\/RUTHORITY

Quality. Delivered.

TO: Nancy Raymond DATE: February 14, 2022
THRU: Scott Estes & Danny Rotter

FROM: David Kershaw

RE: DISCOVERY: Saint James Village Annexation Units 1H & 2C'
TMWA WO# 21-8275

PURPOSE:

The purpose of this Discovery is to present a water service plan including the offsite water
facility requirements and an estimate of their associated costs for the proposed project
(Project).

DISCUSSION:

The Project is proposed to include development of up to 24-single family residences within
Saint James Village Units 1H & 2C. These two subdivisions are located within portions of
two Washoe County parcels with an approximate acreage of 105 acres (Washoe County
APNs: 156-040-14 & 156-111-23) on the Mount Rose Fan area. Only a portion of the total
parcel area is being proposed for development in this Discovery. The Project is partially
located within TMWA's retail service territory, with Unit 2C within TMWA'’s existing service
territory but without any service commitments and Unit 1H outside the service territory.
Therefore, annexation is required for the portion of the Project consisting of Unit 1H.

It should be noted that a previous Discovery (W.O. 15-4624) was completed, dated
December 23, 2015. The 2015 Discovery identified required improvements to provide water
service for remaining infill of existing approved lots and an additional (then) proposed 239
single family residential lots.

Existing System Configuration:

The existing system is laid out in a tree configuration (Figure 2), with a single arterial main
that decreases in diameter over its length, which has various mains of smaller diameter
connected to it. This system was designed and installed for a prior water utility and was not
reviewed or approved by TMWA. This existing system design and layout is contrary to
TMWA design standards (section 1.1.06) and does not comply with Nevada Administrative
Code. For example, Nevada Administrative Code section 445A.6712 requires systems to be
designed, to the extent possible, to eliminate dead ends and for a system of arterial loops.

! As previously advised on December 23, 2021, the Discovery request is limited to Unit 1H and 2C.

775.834.8080 | tmwa.com | 1355 Capital Blvd. | P.O. Box 30013 | Reno, NV 89520-3013

































Exhibit 20

1.1.06.04 If the water main design does not call for a common trench water main and gas

1.1.06.05

1.1.06.06

1.1.06.07

1.1.06.08

main installation, and gas is to be located within a separate trench, then the gas
main must be located no less than three (3) feet from the water main trench wall.
Water main designs shall comply with the separation requirements conveyed in
Section 1.1.20 and 1.1.21. Designs shall incorporate a separation of ten (10) feet
horizontally (outside to outside) from any non-potable water line (reclaimed) or
sewer line (sanitary or storm), and eighteen (18) inches vertically above any non-
potable water line or sewer line, or as otherwise provided for in Section 1.1.20 and
1.1.21. Location of other utilities in the easements should be coordinated with the
Authority on an individual basis.

If a vertical clearance of eighteen (18) inches between the water line that crosses
over a non-potable water line or sanitary or storm sewer line cannot be maintained,
then the design must comply with the criteria for water/non-potable water line or
sewer main crossings in Section 1.1.20 and 1.1.21 must be complied with.

Dead-end mains shall be minimized by looping mains whenever practical or where
required by the Authority and/or the Health Authority. Preliminary design and
layout of subdivision streets and lots should contribute to elimination of dead-end
mains. The maximum length of a dead-end main shall be approximately 800 feet.
All dead-end mains shall be terminated with a flush valve assembly.

Mains installed in a cul-de-sac shall run the full street length ending approximately
fifteen (15) feet from the property's front edge at the end of the cul-de-sac, or five
(5) feet past the last service as designated on the plans, unless they are looped.
Mains installed in a cul-de-sac that is greater than eight hundred (800) feet in
length shall be looped where practical.

Temporary dead-ended mains that will be extended with subsequent phases of
development shall be stubbed at least ten (10) feet beyond the edge of pavement
and shall be terminated with a flush valve assembly.

1.1.07 FULL FRONTAGE EXTENSION

At the Authority's discretion, the developer may be required to install the water main along
the entire length of at least one property line frontage of the property to be developed
whenever future line extension is possible. The property line frontage is that portion of the
property along the public right-of-way. If a parcel to be developed has more than one
property line frontage, the Authority may require a water line to be installed along the other
frontage(s). The minimum pipe diameter required in the frontage street shall be in accordance
with Section 1.1.04, or as required by the Authority.

DRAWN

DESIGN | DATE | REV TRUCKEE MEADOWS WATER AUTHORITY

07/2011 3rd

ENGINEERING & CONSTRUCTION STANDARD
SECTION 1.1 — DESIGN STANDARDS 1-13
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beginning and ending nodes, lengths in feet, diameters in inches, coefficient
of friction, and other pertinent information.

Provide input data tables for all nodes modeled. Junction node data tables
shall, at a minimum, include node identification as shown on the node map,
elevation in feet for all nodes using the NAVD 88 datum, node demand in
gpm, connecting pipes, and other pertinent information.

1.1.05.06 Analysis

A.

Separate analyses for Average Day, Maximum Day, Maximum Day plus
Fire Flow, and Peak Hour conditions are required for each phase of the
development, as well as for the entire project. In the analyses for Maximum
Day plus Fire Flow, the worst-case scenario must be considered.

Explain any assumptions made as part of conducting the analyses; provide
any comments that may ease and expedite the review of the analyses.

1.1.05.07 Output Data Tables

A.

Output results for pipes shall include, at a minimum, flow rate in gpm, flow
velocity in fps, head loss in feet, and other pertinent information for each
pipe. A separate pipe report is required for each demand scenario analyzed.

Output results for nodes shall include, at a minimum, hydraulic grade in
feet, node pressure in psi, elevation, demand, and other pertinent
information for each node. A separate node report is required for each
demand scenario. Provide a separate hydrant node report with residual
pressure at each hydrant for the required flow and the minimum system
residual pressure in the system when flowing that hydrant.

Provide a summary table, for each phase of development, showing the
minimum and maximum residual pressures for each condition, and
minimum and maximum static pressures.

1.1.05.08 Miscellaneous

A. The roughness factors to be used in the analyses for proposed piping should
be as follows:
C= 120 for pipe <12-inch in diameter
C= 130 for pipe 214-inch in diameter
DRAWN | DESIGN | DATE | REV TRUCKEE MEADOWS WATER AUTHORITY
e ENGINEERING & CONSTRUCTION STANDARD

SECTION 1.1 — DESIGN STANDARDS 1-11
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Exhibit 30
Applicable NAC Sections

NAC 445A.65845 “Distribution system” defined. (NRS 445A.860)
“Distribution system” means all the facilities of a public water system used to deliver
finished water to service connections from the source of the water or from any related
treatment facilities. (Added to NAC by Bd. of Health, eff. 2-20-97)

NAC 445A.6582 “Dead end” defined. (NRS 445A.860) “Dead end” means the
end of a water main which is not connected to other parts of the distribution system by
means of a connecting loop. (Added to NAC by Bd. of Health, eff. 2-20-97)

NAC 445A.6712 Distribution system: Dead ends. (NRS 445A.860)

1. A distribution system must be designed, to the extent possible, in such a manner
as to eliminate dead ends and form a grid system or system of arterial loops. Except as
otherwise justified by an engineer and approved by the Division or the appropriate
district board of health, tree systems are prohibited.

2. Where a dead end cannot be eliminated, it must:

(a) If the flow and pressure is sufficient, terminate with:

(1) A gate valve of the same size as the water main; and
(2) A fire hydrant; or

(b) Terminate with a flushing device approved by the Division or the appropriate
district board of health. The flushing device must be of a sufficient size to provide a
velocity of at least 2.5 feet per second in the water main being flushed. No flushing
device may be connected directly to any sewer line. (Added to NAC by Bd. of Health,
eff. 2-20-97; A by Environmental Comm’n by R194-08, 10-27-2009)

NAC 445A.6672 Existing systems: Minimum capacities; minimum pressure and
velocity of water; total capacity of groundwater system; timely completion of
water projects. (NRS 445A.860) A supplier of water for an existing public water
system shall:

1. Ensure that the public water system maintains a sufficient capacity for the
development and treatment of water, and a storage capacity of sufficient quantity, to
satisfy the requirements of all users of the public water system under the conditions of
maximum day demand and peak hour demand.

2. Ensure that the residual pressure in the distribution system is:

(a) Atleast 20 psiduring conditions of fire flow and fire demand experienced during
maximum day demand;

(b) At least 30 psi during peak hour demand; and
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TRUCKEE MEADOWS WATER AUTHORITY

MATTERS BEFORE HEARING OFFICER

In the Matter of:

ST. JAMES VILLAGE, INC.,
a Nevada corporation

Hearing Date: March 31, 2022
Petitioner,

V.
TRUCKEE MEADOWS WATER
AUTHORITY, a joint powers authority
Under NRS 277

Respondent

e M e M e N S N S e e’ N M e el

FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL DECISION OF THE
HEARING OFFICER

In this matter, both parties submitted Pre-Hearing Briefs and a supplemental brief
regarding the legal impact of property being reverted to acreage under NRS 278.490 ef seq.

During the Hearing, St. James Village, Inc. (“SIV”) was represented by its attorney, Evan
Champa, who presented no witnesses. Truckee Meadows Water Authority (“TMWA”) was
represented by John Zimmerman; Stefanie Morris; and Matthew Addison, TMWA’s attorney.
TMWA presented two witnesses: Scott Estes and John Enloe. The Hearing lasted
approximately two and one-half hours.

The relief requested by SJV is to vacate the following determinations in TMWA’s
DISCOVERY -St. James Village Discovery 2_Annexation 1H 2C; PLL# 21-8275 (the
“Discovery”) issued February 15, 2022:




1. That STV must construct and dedicate to TMWA the offsite water mains shown in the
Discovery;

2. That STV must construct and dedicate to the Authority water mains to loop the
existing water facility system which would cross Brown’s Creek;

3. That SIV is located within Area 15 and subject to the Area 15 Facility Charge;

4, That STV must dedicate further water rights for the Development; and

5. 'That the Wells are incapable of producing sufficient water for the Development.

SJV asserts that this relief is appropriate because the Discovery (1) violates the United States and
Nevada Constitutions; (2) breaches TMWA’s contractual obligations; (3) is erroneous in view of
the reliable, probative, and substantial evidence on the record; and (4) TMWA has acted
arbitrarily, capriciously and in violation of its authority.

TMWA Rule 8 Standard of Review

Under TMWA Rule 8(C)(6), the Petitioner, SJV, shall bear the burden of proof in this
hearing. In addition, TMWA Rule 8(C)(6) states: the “Hearing Officer shall comply with the
standards for review set forth in subsection 3 of NRS 233B.135 which states as follows:

3. The court shall not substitute its judgment for that of the
agency as to the weight of evidence on a question of fact. The
court may remand or affirm the final decision or set it aside in
whole or in part if substantial rights of the petitioner have been
prejudiced because the final decision of the agency is:

(2) In violation of constitutional or statutory provisions;

(b) In excess of the statutory authority of the agency;

(c) Made upon unlawful procedure;

(d) Affected by other error of law;

{(e) Clearly erroneous in view of the reliable, probative and

substantial evidence on the whole record; or

(f) Arbitrary or capricious or characterized by abuse of

discretion.

For purposes of clarification, subsection 4 of NRS 233B.135 states: “As used in
this section, “substantial evidence” means evidence which a reasonable mind
might accept as adequate to support a conclusion.”

TMWA Rule 8(C)(7) states that the Hearing Officer’s “Findings of Fact
must be based exclusively on substantial evidence and on matters officially
noticed.”




7 Infill Lots

The 7 infill lots discussed in the briefs are not included in this decision as
they were not part of the Discovery, and TMWA properly notified STV as such by
letter dated December 23, 2021 (TMWA Exhibit 4).

TMWA’s Decision to Require SJV to Construct and Dedicate to TMWA the Offsite Water
Mains Shown in the Discovery and to Require SJV to Construct and Dedicate to the
Authority Water Mains to Loop the Existing Water Facility System

SIV argues that TMWA arbitrarily vacated the County’s findings regarding the
infrastructure required to supply municipal water to the Development’s future residents. The facts
and the law do not support this assertion.

In 2011, STV voluntarily requested that the property at issue in the Discovery be reverted
to acreage pursuant to NRS 278.490. SJV was unable to locate the actual application that was
submitted but admits in its supplemental brief that the reversion to acreage was not a result of an
expired map as set forth in NRS 278.360(1)(b). NRS 278.490 refers to a voluntary request by the
applicant to revert any recorded subdivision map, parcel map, or map of division into large parcels.
1, therefore, reject SIV’s assertion that the TM and associated entitlements are not terminated
simply because SJV reverted some of its maps to acreage for two reasons, First, the new map
replaces any prior recorded maps as set forth in NRS 278.490. Second, it is untrue that associated
entitlements are not terminated upon a reversion. If that was true, why would SJV have needed to
seck a new sewer will serve letter as set forth in STV Exhibit 217 1, therefore, find that the legal
effect of the 2011 reversion to acreage is that the lots created by the prior recorded subdivision
maps are no longer in existence and any entitlements related to those lots were relinquished as of
the date of the reversion. As no prior commitments are binding, any applications or requests for
services on such acreage must be evaluated as new applications and subjected to the requirements
of the law in existence at the time of such new requests.

In 1997, the Board of Health amended Nevada Administrative Code (“NAC”) Chapter
445A. This Chapter addresses water controls design, construction, operation and maintenance.
NAC 445A.6712(1) states: “A distribution system must be designed, to the extent possible, in such
a manner as to eliminate dead ends and form a grid system or system of arterial loops.” Both
parties acknowledge that the tree system utilized by SVJ does not eliminate dead ends or form a
grid system or system of arterial loops. The only exception offered in NAC 445A.6712 states:
“Except as otherwise justified by an engineer and approved by the Division or the appropriate
district board of health, tree systems are prohibited.” There is no evidence on the record that SVJ
obtained the approval of either the Division of Environmental Protection of the State Department
of Conservation and Natural Resources or the District Board of Health., Mr, Estes, in fact,
presented evidence that the longest dead ends that the District Board of Health would approve are
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800 ft. The dead ends on the proposed Project are 3500 ft. and 6300 ft. as set forth in TMWA
Exhibit 21. Mr. Estes testified thaf these dead ends would also not meet TMWA’s design standards
and that he would not recommend a variance due to public health and safety reasons. SIV’s own
engineers confirm that: “Many of the existing distribution water mains contain dead ends, lacking
proper looping, which is important for service redundancy and greater fire flow to the customers”
(SJV Exhibit 1(B) p.1).

Even if the NAC did not prohibit tree systems and dead ends, TMWA would be acting
irresponsibly and contrary to health and safety considerations if it allowed SJV to add additional
lots to the existing system without modifications. Mr, Estes testified that the 2,500 gallons per
minute fire flow requirement comes from the 2018 International Fire Code Standards. TMWA’s
Exhibit 23 shows that much of SJV’s existing system does not meet that requirement. Adding
additional water demand to the system could not make the system perform any better.

Mr. Estes also testified as to how TMWA develops its water model and how the
water model and computer modeling are used to determine required additional facilities and the
costs for those additional facilities. SJV did not develop a hydrologic water model as set forth in
its Exhibit 1{C) p. 39. As such, STV did not present any evidence that TMWA’s water model
was not appropriate for determining what additional facilities would be necessary for the
Development.

TMWA acted reasonably and its decision was based on substantial evidence in finding that
the existing infrastructure for the Project does not meet the NAC requirements or TMWA design
standards. For TMWA to have decided any other way would have violated the NAC and exposed
the lots covered by the Discovery to inadequate health and safety measures.

Area 15 Inclusion and Fees

STV asserts that including St. James Village in Area 15 and subjecting SJV to fees for the
White’s Creek Water Treatment Plant (“WCTP”) is an arbitrary decision that is an abuse of
discretion. It is clear from Mr. Enloe’s testimony, information shown in the Eco:Logic
Engineering report in 2002 (IMWA Exhibit 7) and the graph showing the decline in
groundwater levels (TMWA Exhibit 6) that over-pumping of the aquifer was resulting in falling
groundwater levels and that a program for the mitigation of unreasonable adverse effects of
municipal pumping on domestic wells in the Mr. Rose-Galena Fan area was reasonably
proposed, TMWA then properly noticed and held two public hearings and two public workshops
prior to the TMWA Board of Directors adopting the rate and rule amendments. SJV was
included on Groundwater Sustainability Plan map included in 8,000 letters sent in July 2015
(TMWA Exhibit 14, p. 5). Mr. Enloe testified that Mr. Woodside, SJV’s representative, told
him that he received multiple copies. SJV had the opportunity to challenge these actions at that




time and did not do so. Accordingly, the request to set aside the part of the Discovery stating
that SJV is located within Area 15 and subject to the Area 15 IFacility Charge is not granted.

TMWA’s Decision that the Wells are Incapable of Producing Sufficient Water for the
Development and that SJV Must Dedicate Further Water Rights for the Development

M. Hstes testified that pursuant to NAC 445A.6672, TMWA must determine the
maximum daily demand (“MDD”} and average daily demand and determine whether the
capacity of the wells serving the project is sufficient. Mr. Estes testified that the process set forth
in NAC 445A.6672 and TMWA Rule 5 is used with all customers and potential customers of
TMWA and that STV was treated no differently than any other water customer submitting an
application for water service.

Though there is some discrepancy as to the total MDD when one compares SVJ Exhibit
1{B) p. 8 and TMWA Exhibit 24, TMWA’s analysis is reasonable. The real discrepancy comes
from what each party thinks is the capacity of STV’s Wells 1 and 2. As long as the positions
taken by TMWA 1n the Discovery are supported by substantial evidence, I may not substitute my
judgement for that of the TMWA staff in making the decision to derate the 2 existing SJV wells
and demand that STV dedicate additional water resources in exchange for TMWA’s agreement to
provide water services. 1 find, therefore, that TMWA’s decision to derate the 2 SIV wells (as
well as at least 2 other wells in the area) as part of the larger regional Mt. Rose-Galena Fan
Domestic Well Mitigation Program as well as TMWA’s demand that SJV dedicate additional
water resources as part of the conjunctive use plan are supported by substantial evidence. Pieces
of this substantial evidence are found in TMWA’s Exhibits 6, 7, 8, 9, 10, 12, 14, 25 and 26.

STV’s asserts that TMWA ignored SJV’s substantial evidence; however, Mr. Enloe
testified that TMWA staff met with Confluence Water Resources LL.C, the authors of the Serpa
Well Testing and Groundwater Analysis, and incorporated the results into TMWA’s
comprehensive model of the area (See TMWA Exhibit 25). John Enloe also testified that John
Benedict’s information (STV Exhibit 20) was incorporated into TMWA’s regional groundwater
model and that all TMWA’s regional models look at hydrologic barriers including faults and
bedrock. Accordingly, I do not find that the evidence that STV’s submitted with its application
for Discovery was ignored or discredited.

Will Serve Letter

STV argues that it relied on the Will Serve letter dated February 28, 2019 in assuming
that the WSF Charge were inapplicable to Unit 2D. TMWA states the letter was an
accommodation to assist with getting the lots subdivided. Mr. Champa rejected that assertion.
Nevertheless, the letter contains the following statements:

This commitment is made subject to all applicable TMWA Rules,
This commitment does not constitute an obligation to provide




water service to the Project under NAC 445A or to provide
planning, design, or construction of the water facilities necessary
for service to the project, The provision of water service is
conditional upon applicant’s satisfaction of all other applicable
provisions of TMWA’s Rules and Rate Schedules and
requirements of the local health authority, including without
limitation and where applicable, the submission of a specific
developmental proposal with a complete Application for Service,
payment of fees, review and approval of a water facilities plan, the
construction and dedication of water system facilities, final
approval of the water facility plan by the local health authority, and
approval of and execution of a Water Service Agreement.

Since this language specifically states: “The provision of water service is conditional
upon applicant’s satisfaction of all other applicable provisions of TMWA’s Rules and Rate
Schedules ..., including without limitation and where applicable, ...payment of fees, ...,” I reject
the assertion that SJV reasonably relied upon this letter to determine that the WSF Charge was
not applicable.

Contractual Breach Issue

TMWA was not a party to the Pagni Purchase Agreement (SIV Exhibit 4) and did not
assume it in the merger with Washoe County Water Resources in 2014 (TMWA Exhibit 15). 1,
therefore, find that there can be no breach of contract by TMWA.

Constitutional Taking Issue

SJV makes three separate arguments regarding the taking of its water rights in violation
of the United States and Nevada Constitutions. The first argument is that TMWA has taken its
water rights. However, TM WA responded that TMWA has banked SJV’s water rights while
SJV pursues its tentative and final maps for its development. TMWA further stated that at any
time, at SJV’s request, TMWA will return the undedicated water rights to STV, and they can be
retained pending the filing of an application for water service on its development, sold on the
open market, or put to use in the formation of SJV’s own water system provider, separate from
TMWA. Therefore, this cannot be a taking in violation of the US Constitution or the Nevada
Constitution.

SJV’s second taking argument is that TMWA’s decision to request different water rights
in exchange for its agreement to provide water service “effectively nullifies a large portion of
[SJV’s] Water Rights™ and “is per se forfeiture of the certificated portion and cancellation of
remaining permitted portion of the Water Rights” (SIV Brief, p. 9). 1 disagree and find that no
water rights have been taken with TMWA’s decision to request additional water rights in
exchange for water service. SJV’s brief states: “The Takings Clause of the Unites States and
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Nevada Constitutions prohibits the state from taking private property for public use without just
compensation (SIV p. 2). There has been no taking of private property because, as discussed
above, all un-dedicated water rights can be returned by TMWA to SJV for its use upon request.

SIV’s third taking argument is that there is a taking because TMWA “no longer identifies
these alternative water rights as usable for the Development” in the Discovery. The language
that STV refers to is the following language contained in the 2015 Discovery: “It is possible
groundwater supplies sufficient to meet the project demand cannot be located on site. In that
case, the Applicant might be able to import water from other sources. One such source would be
the Sierra Reflections project located nearby and under common ownership.” The Discovery
contained the following language:

However, alternate sources of supply or mitigations are available for water supply
to the Project. This Discovery has identified facility improvements to allow the
new units to obtain a water supply from TMWA’s regional, conjunctive use
system without impacting the local groundwater resources. TMWA is open to
consideration of other supply options that do not negatively impact the long-term
reliability of existing regional groundwater resources and wells, but
understandably it is contrary to public health and prudent water supply
management to issue will serve commitments supported solely on unsustainable
or unproven sources of water supply. (SJV Exhibit 24, p. 4)

Not only does it appear that TMWA would consider alternate water rights, but the evidence
presented at the hearing shows that the new alternate sources are significantly less expensive for
SJV than what was proposed in the 2015 Discovery. In the 2015 Discovery, SIV was asked to
construct two additional groundwater wells at a cost of $4 million (Exhibit 16 p. 9) whereas the
costs of dedicating surface water rights and paying the Area 15 fees are more than $2.9 million
less (TMWA Exhibit 19 p. 7). Therefore, the decision by TMWA to demand additional water
rights from STV in the Discovery cannot be a taking.

SJV also states that TMWA “arbitrarily and capriciously disregarded its own previous
decision to utilize available water sources for water service to the Development.” Since TMWA
did not disregard its own previous decision, I find that TMWA did not act arbitrarily or
capriciously.

Conclusion

TMWA Rule 8 directs my decision making as follows. First, as long as the positions
taken by TMWA in the Discovery are supported by “substantial evidence,” I miay not substitute
my judgement for that of the TMWA staff. Second, I may set aside the Discovery, in whole or in
part, only if I find proof that the Discovery: (a) violates constitutional or statutory provisions;

(b) exceeds the statutory authority of the agency; (¢) is made upon unlawful procedure; (d) is
affected by other error of law; (e} is clearly erroneous in view of the reliable, probative and
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substantial evidence on the whole record; or (f) is arbitrary or capricious or characterized by
abuse of discretion. SJV asserts that the relief requested is appropriate because the Discovery:
(1) violates the United State and Nevada Constitutions, (2) breaches TMWA’s contractual
obligations, (3) is erroneous in view of the reliable, probative, and substantial evidence on the
record, and (4) TMWA has acted arbitrarily, capriciously and in violation of its authority in
doing so.

I therefore make the following findings:

The Discovery does not violate either the United States or Nevada Constitutions;
No contractual obligations have been breached;

The Discovery was reasonably based on substantial evidence in the record; and
TMWA did not act arbitrarily, capriciously or in violation of its authority.

il

As such, I do not grant SIV’s request to vacate any determinations in TMWA’s Discovery.

Dated: / i / L L T (Q@m mé’»zazcwzg@l?f

Bonnie Drinkwater, Hearing Officer
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TRUCKEE MEADOWS WATER AUTHORITY

MATTERS BEFORE HEARING OFFICER

In the Matter of: )

)

ST. JAMES VILLAGE, INC., )

a Nevada corporation )
) Hearing Date: March 31, 2022

Petitioner, )

)

v )

)

TRUCKEE MEADOWS WATER )

AUTHORITY, a joint powers authority )

Under NRS 277 )

)

Respondent )

)

DECISION REGARDING MOTION TO STRIKE OR FOR REHEARING

The hearing (“Hearing™) in this matter was held on March 31, 2022. During the Hearing,
Truckee Meadows Water Authority (“TMWA”) presented two witnesses: Scott Estes and John
Enloe. Atno time did Petitioner, St. James Village, Inc. (“SJV™), object to the testimony of
these witnesses or demand that they be sworn under oath and, in fact, cross examined both
witnesses. This Hearing Officer presented her Findings of Fact, Conclusions of Law and Final
Decision (the “Decision”) on April 14, 2022 at 2:34 PM. SJV submitted its Motion to Strike
Testimony of Witnesses From the Record or, In the Alternative, Request for Rehearing (the
“Motion”) on April 14, 2022 at 2:47 PM. TMWA, through its legal counsel, responded with
Respondent’s Reply to Motion to Strike or For Rehearing (the “Reply”) on April 18, 2022,

Despite the fact that Petitioner never questions either witnesses’ truthfulness and did not
object to their testimony during the Hearing, it is SJV’s contention that my failure to swear in the
witnesses pursuant to NRS 233B.123 should result in either the exclusion of all of the testimony
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from the hearing on March 31, 2022 (the Hearing™) by Mr. Enloe and M, Estes or, in the
alternative, a new hearing with a new hearing officer.

NRS 233B.123(3) states, “Every witness shall declare, by oath or affirmation, that he or
she will testify truthfully. TMWA’s Response contained the Affidavit of Scott Estes in Support
of Respondent’s Reply to Motion to Strike or For Rehearing (Exhibit A to the Reply), the
Affidavit of John Enloe in Support of Respondent’s Reply to Strike or For Rehearing (Exhibit B
to the Reply), and Affidavit of Matthew C. Addison in Support of Respondent’s Reply to Motion
to Strike or For Rehearing (Exhibit C to Reply). In the affidavits for Mr. Enloe and Mr. Estes,
there is an affirmation that each witness reviewed his testimony as contained in the official
transcript of the Hearing (the “Transcript”) and that the Transcript is a true and accurate
statement of his testimony except for a few, minor transcription errors which were corrected in
the affidavits. T find that these affidavits meet the requirement in NRS 233B.123(3) that each
witness declare by affirmation that the testimony is truthful, As such, I deny SJV’s request that
the testimony be stricken from the record.

Despite the fact that I have denied the request to strike the testimony from the record, I
have carefully reviewed my Decision and have determined that each part of the testimony to
which I referred can be either (1) supported by other evidence on the record, or (2) treated as
unnecessary to the Decision. The following are such statements and my categorization of each:

1. Mr. Estes, in fact, presented cvidence that the longest dead ends that the District
Board of Health would approve are 800 ft.

TMWA’s brief, page 6, states, “TMWA’s design standards (Section 1.1.06.06) recognize
dead ends are sometimes unavoidable but limit the length to 800 feet. This is the maximum
radial main length that the Washoe County Health District has accepted in the past and is
the maximum radial main length that TMWA will accept.” Therefore, this information
was on the record before Mr. Estes’ testimony.

2. Mr. Estes testified that these dead ends would also not meet TMWA’s design
standards and that he would not recommend a variance due to public health and
safety reasons,

As stated above, TMWA’s brief page 6 addresses the statement that 800 feet is the
maximum radial main length that the Washoe County Health District has accepted in the
past and is the maximum radial main length that TMWA will accept. It is clear from the
Discovery that TMWA chose not to allow a variance. There is sufficient evidence on the
record, even without this testimony, that TMWA’s decision not to allow a variance was
based on the NAC requirement, TMWA design standards, prior TMWA practices and
health and safety concerns.




. Mr. Estes testified that the 2,500 gallons per minute fire flow requirement comes
from the 2018 International Fire Code Standards.

The 2,500 gallons per minute flow requirement is contained in TMWA’s brief p. 7.

. Mr. Estes also testified as to how TMWA develops its water model and how the
water model and computer modeling are used to determine required additional
facilities and the costs for those additional facilities.

Even without Mr. Estes’ testimony, it was clear that TMWA used an extensive water
mode] and other historical information to determine the water needs for the new areas of
SIV. The falling groundwater levels and proposed (and implemented) remedies are well
documented in the briefs submitted by TMWA and SIV. SIV did not develop a
hydrologic water model as set forth in its Exhibit 1(C) p. 39. As such, SJV did not
present any evidence that TMWA’s water model was not appropriate for determining
what additional facilities would be necessary for the Development. Even if this
testimony was stricken from the record, SIV did not meet its burden of proof to show that
TMWA'’s water model was not based on substantial evidence.

. Mr. Enloe testified that Mr. Woodside, SJV’s representative, told him that he
received multiple copies.

TMWA properly noticed and held two hearings and two workshops on the subject of
Area 15 fees; therefore, proof of whether STV actually received the letter is not required
for my Decision.

. Mr. Estes testified that pursuant to NAC 445A.6672, TMWA must determine the
maximum daily demand (“MDD”) and average daily demand and determine
whether the capacity of the wells serving the project is sufficient,

The TMWA brief, page 7, clearly describes this process and references NAC 445A.6672;
therefore, this information was already in the record prior to Mr. Estes’ testimony.

. Mbr. Estes testified that the process set forth in NAC 445A.6672 and TMWA Rule 5
is used with all customers and potential customers of TMWA and that SJV was
treated no differently than any other water customer submitting an application for
water service,
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Dated;

There was never any allegation or evidence presented by STV that it had been treated
differently than any other applicant; therefore, the exclusion of this testimony would not
alter my Decision.

Mr. Enloe testified that TMWA staff met with Confluence Water Resources LI.C,
the authors of the Serpa Well Testing and Groundwater Analysis, and incorporated
the results into TMWA’s comprehensive model of the area (See TMWA Exhibit 25).

While this information is important and relevant to the allegation that TMWA ignored the
reports submitted with STV’s application, it is not essential to my Decision that TMWA’s
decision to derate the 2 STV wells (as well as at least 2 other wells in the area) as part of
the larger regional Mt. Rose-Galena Fan Domestic Well Mitigation Program as well as
TMWA’s demand that SJV dedicate additional water resources as part of the conjunctive
use plan are supported by substantial evidence (TMWA’s Exhibits 6, 7, 8, 9, 10, 12, 14,
25 and 26). In order to make this finding, T did not need to find that STV’s evidence was
not ignored.

John Enloe also testified that John Benedict’s information (SJV Exhibit 20) was
incorporated into TMWA’s regional groundwater model and that all TMWA’s
regional models look at hydrologic barriers including faults and bedrock.

The analysis in #8 above applies here as well.

The evidence presented at the hearing shows that the new alternate sources are
significantly less expensive for SJV than what was proposed in the 2015 Discovery.

In addition to having been presented at the Hearing, this information was already on the
record as it was contained in the 2015 Discovery (Exhibit 16 p. 9) and the Discovery
(TMWA Exhibit 19 p, 7).

I conclude that the requirement contained in NRS 233B.123(3) has been met. Even if it was not
met and the testimony had to be stricken from the record, for the reasons listed above, my
Decision would not change. 1, therefore, deny SIV’s request to strike the testimony of Mr. Enloe
and Mr. Estes and deny SJV’s request to grant a new hearing.

™
]
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Bonme Drinkwater, Hearing Officer




April 22, 2022

Ms. Bonnie Drinkwater
Hearing Officer
Via E-Mail bdrinkwater@drinkwaterlaw.com

Re: Stipulation to Correct April 20, 2022, Decision Regarding Motion to Strike or For Rehearing
Hearing Officer Drinkwater:

We have received and reviewed your April 20, 2022, Decision. The Parties believe there is missing
information in Paragraph 4. The Parties agree, through this letter stipulation, that Paragraph 4 should
be amended to include Mr. Enloe and Mr. Estes. Mr. Enloe provided testimony about the groundwater
models and Mr. Estes provided testimony about the additional facilities. If the Hearing Officer agrees,
the Parties stipulate to make the following changes in Paragraph 4:

1. Inthe title add “and Mr. Enloe” after Mr. Estes and delete “also”; and
2. In the first sentence add “Mr. Enloe and” after “Even without”

Thank you for your consideration.

(Tan Champa

Evan Champa Stefanie Morris
Counsel for: Counsel for:
St. James Village Truckee Meadows Water Authority
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2

3

4 HEARI NG OFFI CER DRI NKWATER:  Good nor ni ng,

5 everyone. M nane is Bonnie Drinkwater. | amthe

6 desi gnated hearing officer for TWWMA and have been t hat

7 since 2010. | need to get a couple of things out of the
8 way before we start. This is Reno and there are,

9 t hi nk, one degree of separation between nost people in

10 this town. So | think it's inportant that | tell you

11 that in 2010 when TWA was forned, | was on the team at
12 McDonal d Carano. | left one year later fromthat firm
13 and started ny own firm and so |'ve been away from

14 McDonal d Carano and TWWA for 20 years. But ny husband,
15 M chael Drinkwater, is involved in the water world. He
16 is the plant manager of Truckee Meadows Water Recl amation
17 Facility. And as such, |1've net a nunber of you over the
18 years. Dave Kershaw s son went to high school with ny

19 daughter, and of course |'ve known Matt Addi son since he
20 was ny partner at MDonal d Carano.
21 The briefs thensel ves show a nunber of
22 simlar-type situations fromthis town where people know
23 each other. | don't believe any of those things cause
24 any sort of conflict or affect ny ability to nake an
25 obj ective decision today, but | didn't want anybody to be
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1 surprised by any of those things. So without further

2 delay, let's get noving.

3 | plan to follow Rule 8, the process set

4 forth there for the hearing, and that neans that the

5 first thing that happens is a brief orientation by

6 Authority staff.

7 MR ADDI SON:  Good norning, Your Honor. Matt
8 Addi son, from McDonal d Carano, on behalf TMM. Wth ne
9 is John Zi nrerman, the Assistant General Manager of TWWA,
10 Stefanie Mrris, in-house counsel. Wat we thought we'd
11 do for the introduction is call Scott Estes. Scott is an
12  engineer with TWA

13 Scott, if you' d cone forward and have a seat
14 at this table, we'd appreciate it. And as | know Your

15 Honor's read all of the briefs, Exhibit 1 is a tinmeline
16 of the procedural history in this matter. Rather than
17 sinmply read that, we've asked Scott to give you a

18 narration -- |I'lIl guide that a bit -- of his persona

19 know edge of this project and the M. Rose Alluvial Fan
20 as he's had experience with it over the years.
21 So with that, Scott, would you pl ease state
22  your nane and spell your nane for the record.
23 MR ESTES: M nane is Scott Estes. [|'mthe
24 Director of Engineering at TMM. M last nane is spelled
25 E-S-T-E-S.

Litigation Services | 800-330-1112
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MR ADDI SON:  Thank you, sir. And would you

1

2 give the Hearing Oficer a brief summary of your

3 enploynment history related to the M. Rose Alluvial Fan
4 and your work for TWVA over the years.

5 MR ESTES: | actually started working for

6 the water conpany when it was under Sierra Pacific in

7 1989, and |'ve been continuously enpl oyed since that

8 time. And |'ve been in the new business area for at

9 least 20 years here at TWA

10 MR. ADDI SON: Do you have then persona

11  know edge of this process with St. Janmes Village in its
12 application and attenpted devel opnent of its property --
13 MR ESTES: | do.

14 MR ADDI SON: -- on the M. Rose Hi ghway?

15 MR. ESTES: | do.

16 MR ADDI SON: Ckay. Wth that then, I'd

17 rather not ask you questions and | ead you through this,
18 but I'd like you to speak directly to the Hearing O ficer
19 and tell her what you recall fromyour personal know edge
20 about the history of this matter and its procedural
21 history. Wo did what when, according to your
22  invol venent.
23 MR ESTES: kay. Geat. Please interrupt
24 nme if you have any questi ons.
25 HEARI NG OFFI CER DRI NKWATER: | will. Thank
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1 you.

2 MR ESTES: So this project goes back about

3 30 years. St. Janes Village, in 1992, got approval of a
4 tentative map for 530 single-famly residential units.

5 Then in the period in 1994 to 1997, several final maps

6 were approved through Washoe County for St. Janmes

7 Villages 1 and 2.

8 Al'so in 1997, the NAC 445A regul ati ons becane
9 effective. Those regulations are mninmum standards for
10 the design, construction, operation of water system

11 facilities. | bring that up because it appears that the
12 water systemdesign for these final maps was actually

13 perforned before the effective date of those regul ations.
14 So I"'mgoing to junp forward to 2008. That
15 was when TWWVA and Washoe County began a joint study to
16 evaluate the feasibility of merging of the water systens.
17  That process, during that process, TWA had the ability
18 to review punping, historical punping data, historical

19 groundwater level, things of that nature. And that data
20 showed us that the water, groundwater |evels were
21 declining pretty severely, especially up in the M. Rose
22 Fan area.
23 So in 2011, these groundwaters continued to
24 decline, but Washoe County was concerned about that as
25 well. In 2011, they created the M. Rose Fan Donestic
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VWell Mtigation Program and that was because of the

effect that municipal punping was having on the domestic
wells in the M. Rose Fan area.

Also in 2011, which was about the bottom of
the Great Recession, St. James Village reverted their
remai ni ng subdi vi sion maps they had not devel oped yet to
acreage. What | nmean by that is the subdivision nmaps
basically go away and this property where a subdivi sion
map had been reverts back to raw | and.

HEARI NG OFFI CER DRI NKWATER: Can | ask you a
question about that?

MR ESTES: Certainly.

HEARI NG OFFI CER DRI NKWATER:  How does t hat
procedural |y happen? Does the nmap expire, just expires,
or does somebody do sonething to make the reversion
occur ?

MR ESTES: | believe they have to subnmt a
request for reversion to Washoe County.

HEARI NG OFFI CER DRI NKWATER:  So t he | andowner
woul d submt a request for the reversion?

MR ESTES: Correct.

HEARI NG OFFI CER DRI NKWATER:  Thank you.

MR ESTES: Sure. So |I'mgoing to junp to
the very end of 2014 now. This is when the nerger of the

Washoe County Water Systens into TWA was conpl et ed.
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Wth that action, the TWWA board adopted the M. Rose

Donestic Well Mtigation Programas our Rule 10, and the
board al so approved initial water facility charges for
former county systens.

So in 2015, we were experiencing drought
conditions and nobody really knew what was going to
happen, how | ong those conditions would persist.

G oundwat er | evels were continuing to decline in the M.
Rose ar ea.

And because of that, we decided -- TWA
decided to accel erate our conjunctive use program So
that decision actually culmnated in May of 2015 when the
TWVA Board approved an increase to our Area 15 facility
charge, and that increase was because we added the cost
to construct the M. Rose Water Treatnment Plant. That
facility will divert and treat water from Wites Creek
and put it right back into the distribution systemon the
M. Rose Fan.

HEARI NG OFFI CER DRI NKWATER:  Sorry. | have
anot her question for you.

MR ESTES: Sure.

HEARI NG OFFI CER DRI NKWATER: Area 15. Can
you explain to me how areas are devel oped?

MR ESTES: Sure. An area reflects the fact

that the facility inprovenents within that area and
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1 sonetines outside the area will inprove service mﬁthrﬁge °
2 that particular geographic area within the boundaries of
3 the area. Does that nake sense?

4 HEARI NG OFFI CER DRI NKWATER:  Yes. But how

5 are they exactly set? And when?

6 MR ESTES: They are proposed by TWWA staff

7 and the TWVA Board approves those.

8 HEARI NG OFFI CER DRI NKWATER:  Thank you.

9 MR ESTES: So our first interaction with St.
10 Janes Village cane later on in the fall of 2015. They

11 submtted an application for discovery for 239 single

12 famly residential units, so TWA took in the

13 application, processed it, did our analysis.

14 We published a report on that discovery in

15 deposition of 2015. That report identified severa

16 deficiencies in the existing system St. Janes Village,
17 and it also provided a laundry list of facilities

18 including two new production wells that would be required
19 to build out St. Janes Village.

20 That report had a concluding statenent, and
21 the statenent said that TWWA was unwilling to serve

22 additional growth in the St. Janmes Village area unti

23 such tinme as we had fully inplenmented our conjunctive use
24  plan and until water levels in the existing St. Janes

25 wells had stabilized to our satisfaction.
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St. Janes Village digested that report, and

in 2016, in January, they sent us a letter, and the
letter withdrew applications for discovery and al so
notified TWWA that they would be hiring consultants to
eval uate other water supply options for their project.

In early 2016, TWVA conpl eted the very first
conjunctive use project. It was called the Arrowcreek
Drought Response Project. That allowed us to deliver a
l'imted anount of conjunctive use water up into the
Arrowcreek zone, and fromthere, it could be distributed
into the systens up there on the M. Rose Fan.

The next big step in inplenenting our
conjunctive use plan came in 2018 when we issued a notice
to proceed for construction of the M. Rose Water
Treatment Plant. Later on in 2018, St. James Vill age
proposed a nine-unit infill project. Wat | nmean by
infill was they took existing open space and HOA
properties within the existing subdivision and turned
those into residential |ots.

Because TWVA was having -- nmaking very good
progress in inplenmenting our conjunctive use plan at that
tine, we decided to agree to go ahead and serve these
infill lots, but we included a statenment in our discovery
that we were not willing to serve an expanded St. Janes

Village systemuntil such tinme as the M. Rose Water
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Treatnent Plant was in service.

So in 2019, we worked with St. Janes Vill age.
We issued a will-serve commtment for those infill lots
that allowed themto record their tract map, subdivision
tract map. W also signed off as a utility service
provider on that tract map, and that signing off is
really just an approval of the easenments that are shown
on the tract map.

So in COctober 2021, St. Janes Village was
able to obtain an extension, a two-year extension of
their original tentative map. That extension will take
them out to Cctober 2023.

The follow ng nonth in Novenber, St. Janes
Village submtted an application for discovery for a
24-unit project to TWA. That consisted of Units 1H,

Unit 4C, and the infill lots. Along wth that
application for discovery, St. Janes Village attached the
Lunos reports for our use and revi ew

Earlier this nonth, TWVA issued the discovery
report. This report presents a revised water supply plan
for growth in St. Janes Village. Instead of requiring
the construction of two new water production wells, this
plan will deliver supply through the existing -- through
and fromthe existing M. Rose system So this new water

supply plan is | ess expensive than the original plan

Litigation Services | 800-330-1112
www. | i tigationservices.com




TRANSCRI PT OF PROCEEDI NGS - 03/31/2022

Page 12

1 proposed in 2015. So we gave that report to St. Janmes

2 Village, and they digested that. And even though it was

3 a less expensive and better plan in our mnds, they told

4 us that they wished to pursue dispute resolution per our

5 TWA Rule 8, and that takes us up to today.

6 MR ADDI SON:  Thank you, M. Estes.

7 HEARI NG OFFI CER DRI NKWATER:  Can | just --

8 MR ADDI SON: Does Your Honor have nore

9 questions?

10 HEARI NG OFFI CER DRI NKWATER:  Yes, |'m sorry.

11 MR ADDI SON: Pl ease. No.

12 HEARI NG OFFI CER DRI NKWATER: 1" m conf used

13 about the infill lots, and | think everybody m ght be a

14 little bit confused. |In the application itself, | don't

15 see the infill lots, but they are referenced in the cover

16 letter. Wre the infill lots included in the discovery

17 that canme out and are we tal ki ng about themas well?

18 MR ESTES: The infill lots were not a part

19 of the 2021 discovery. And the reason for that was we

20 found out that St. Janmes Village had actually sol d nost

21 of those -- | don't know -- maybe all of those lots, and

22 so they were no |onger the owner of those |ots.

23 HEARI NG OFFI CER DRI NKWATER:  Thank you.

24 MR ADDI SON: We did anticipate a nunber of

25 questions, so I'mnot going to -- like | said, |I'mnot
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going to lead himor anything. Just put it out there

through his own voice and allow you to get everything
straight that you want.

HEARI NG OFFI CER DRI NKWATER: | amgoing to
all ow nyself a question period at the end, but 1'd |ike
to hear fromSt. Janmes Village first before | conpile al
of those questions. Mybe we'll take a short break

MR ADDI SON:. O course.

HEARI NG OFFI CER DRI NKWATER:  Make sure to
have everything conpiled in an orderly manner.

MR. ADDI SON:  And al so so that you know,

M. Estes will stay and be in the back, and he can be
recal l ed at any tine.

HEARI NG OFFI CER DRI NKWATER. Great. Thank
you.

MR. ESTES: You're wel cone.

MR, ADDI SON:. What's that? W don't need a
break if you' d like to continue.

HEARI NG OFFI CER DRI NKWATER: | don't nean
now. Before | conpile all of my -- | have lists already.
| just want to know what's been answered, but |'d like to
hear from St. James Vill age before we do that.

MR. ADDI SON:  Okay.

M5. MORRIS: And, Your Honor, just to be

clear, we planned on summarizing our brief in our
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testinony after St. Janes Village according to Rule 8.

HEARI NG OFFI CER DRI NKWATER:  Yes, of course.

M5. MORRIS: Thank you.

HEARI NG OFFI CER DRI NKWATER  Ckay. Ready?

MR CHAMPA: | believe so. St. Janes Village
Is here to show that the authorities' discovery is
clearly erroneous in view of the substantial evidence on
the whole record. The Authority's discovery is
arbitrary, capricious, and an abuse of discretion, and
the Authority's position is in violation of Nevada water
| aw and various constitutional principles.

Because of this, the Hearing O ficer can
overturn the discovery inits entirety. Particularly,
the Authority failed to adhere to the pertinent
adm ni strative code in rendering its discovery as it
relates to the current water facilities. A so, the
Authority failed to foll ow Nevada's | ong-standi ng wat er
law resulting in injury to St. Janes's property rights.

Further, the Authority failed to utilize
substantial evidence in rendering its discovery. Now we
know t hat substantial is that which a reasonable m nd
m ght accept as adequate to support a conclusion. Now
St. James will show that the Authority's discovery was
not based on substantial evidence. St. Janes wll

further show that with the exhibits to the discovery
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request and attachnments to its brief, substanti al

evi dence was provided to the Authority but incorrectly
di scredited or flat-out ignored.

Conversely, the Authority wll sinply
continue to say that its discovery is based on
substantial evidence. The pieces of evidence the
Aut hority uses in support of its claimare staff reports
and board recomendati ons and the agenda, the Authority's
rul es, various party correspondence and itens that
generally don't provide a reasonable mnd with enough
information to accept as adequate the Authority's
findings inits discovery. Still just fromthe evidence
provi ded, the Authority says a reasonable m nd shoul d
accept as adequate the conclusions in the discovery
because the Authority says so.

At no snall expense, St. James has been
continuing its development in earnest. There was the
hi ccup in 2008 caused by the Great Recession, and there
was reversion to acreage, but that was from extraneous
forces. Still, in no small expense, St. Janmes, according
to M. Estes's brief discussion there, said that it would
go out and hire consultants, which it did. And it
created its new discovery submttal utilizing certified
engi neering reports, engaging in constant input fromits

third-party consultants, and then where applicable,
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1 utilizing a Departnent of Water Resources' opinion.Page o
2 These itens are all fromthe follow ng

3 personnel. There's Kent Gader, who is a professional

4 engineer, who | believe is up on zoomright now. He

5 holds a Master's in civil engineering wth over 30 years
6 of experience. He authored the transmttal and the new
7  business application of a portion of Exhibit A of

8 Attachment 1.

9 Susan Hood has al so been a consultant, who is
10 a retired professional engineer who worked for Washoe

11 County Departnment of \Water Resources for 15 years.

12 Mchael Hardy, another professional engineer,

13 professional geologist and |icensed Nevada water rights
14  surveyor, has 12 years of Nevada experience, and he

15 authored the Lunobs reports in Exhibits B and C of

16  Attachnent 1.

17 There's Matthew Banza, a professiona

18 hydrogeol ogi st with over 20 years of experience, whose
19 report was reviewed by Tinothy Donahoe. M. Banza, of
20  Confluence Resources, authored the Confluence reports in
21 Exhibit F of Attachnent 1 as well as Attachnent 18. And
22 then the Departnment of Water Resources' opinion was

23 authored by John Benedict, who is the senior

24  hydrogeol ogist fromthe D vision of Water Resources, who
25 has roughly 21 years of experience.
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Now t hi s nenorandum which was Attachnent 20,

was in reference, as | said, to both the Confluence
report as well as the Authority's own separate anal ysis
which it authored due to what's called the Serpa Wl
test of the Falcon Capitol Well, and that is attached as
-- identified as Attachment 19.

So these reports and opinions, all taken from
third-party inpartial professional engineers, actually
represents the substantial evidence that St. Janes has
relied upon in pursuit of its developnent. This is the
sane substantial evidence St. Janmes thought the Authority
woul d rely upon in rendering its discovery. Still, this
I's the sane substantial evidence that St. Janmes requests
the Hearing Oficer to rely upon in rendering the
findings of fact.

What St. Janes requests is the Hearing
Oficer not rely on the Authority's decisions sinply
because the Authority says so. Now there's two main
I ssues that St. Janes has with the discovery. There's
the inplication on the existing water facilities and then
the inplications associated wth St. Janmes' beneficial
interests in the water rights.

First 1'mgoing to turn to focus on the water
facilities. At St. Janes, a tree system exists because

Washoe County, when it first approved or first reviewed
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the tentative map and pronul gated its approval, saw that

there was certain i ssues with the topography of the |and
and utilized cost benefit analysis to decide that there
can be two tree systens which would satisfy the public
health and water service criteria at the tinme when that
system was designed. And the tentative map process with
the application and Washoe County subsequent approval are
the Attachnents 6 to 8 of our list of attachnents.

Wuld you like ne to offer exhibits as | go

al ong?
MR ADDISON: It's up to you. W can follow
you. It's up to Hearing Oficer Drinkwater in nmy view.
HEARI NG OFFI CER DRI NKWATER: | read every one
of them so | knowthey're there. |[|'ve seen them

MR CHAMPA: (Ckay. Al right. So M. Estes
tal ked about that there were changes, and | can't
specifically remenber the actual words he used, but as
recall, there were anendnents to the NAC in 1997.

And so prior to 1997 when |I know St. Janes
was pursuing its tentative map approval, there wasn't a
whol e | ot regardi ng dead ends or tree systens. But after
the 1997 revisions, tree systens becane prohibited in
general. But the ability still remains to this day to
construct and continue utilizing these tree water

syst ens.
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1 The NAC requirenments, which particularly

2 relate to fire flows and maxi num day demand, are shown to

3 have been net in the Lunbs Engineering reports. And as |

4 reviewed everything, the Authority's support to conbat

5 these findings is the map showi ng the Authority's own

6 nodel which just shows that there's a little bit of

7 variation that sonme pressure or sone GPD goes bel ow, |

8 think, a thousand gallons a mnute or a thousand gal |l ons

9 aday -- sorry -- and the Authority's decision to sua

10 sponte derate the St. Janes wells.

11 Now al I we know that these decisions were

12 made because the Authority said so, but we don't know

13 why. And in particular, the wells were derated or what

14 the data behind the Authority's nodel was to conme up to

15 allowthe Authority to come up with its decision. So the

16 Authority takes the applicable NAC standard and then goes

17 above and beyond what the general requirenments are. And

18 this is above and beyond what the board of health and the

19 environmental conm ssion deens necessary for continuing

20 to utilize a tree system

21 I nstead of just allow ng an engineer to just

22 -- to allowa tree system it's now the Authority's

23 decision that matters and controls. This detracts from

24  any engi neer providing substantial evidence to prove that

25 a tree systemis still viable as long as the Division or
Litigation Services | 800-330-1112
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the appropriate district board of health approve of the

system So it takes away any engineer's ability to say
that a tree systemcan be used. That's gone. Now

Wi thout it giving any regard for the County's expertise
as to why a tree system should be used or could continue
to be used, the Authority fails to give a reasonable
review of the pertinent code and sinply says no. It's
because we say so.

Now turning to the water rights and the water
supply issue, St. Janes provided substantial evidence
that its water supply was viable and its beneficial
interest in the dedicated water rights were al so
sufficient for the devel opnent.

St. James proved that the well capabilities
and capacities were found to be sustainable. This was
found in the Lunpos report. And to that point, the
Authority said well, it's not valid because we de-rated
the wells because we felt like it. The Serpa Wl
punpi ng test al so determ ned that water could sustainably
supply the devel opnent. This resulted in identifying
various aquifer characteristics based on the punping test
t hat showed favorable conditions existed to all ow
continued and sustainabl e use of the aquifer

The Authority projections that cane fromthe

Serpa Well test are based on regional data and
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dept h-to-wat er base drawdown rather than | ooking at a

per cent age- based reduction at specific wells. Al so from
that punp test, boundary conditions show that their
hydr ogeol ogi ¢ characteristics which actually require an
I sl and based handling of the pertinent hydrol ogy at that
| ocati on.

HEARI NG OFFI CER DRI NKWATER:  Sorry. Can you
repeat that?

MR. CHAMPA: Boundary conditions show that
there are hydrogeol ogi c characteristics requiring
I sl and- based handling of the hydrology at that specific
| ocation. Sorry.

HEARI NG OFFI CER DRI NKWATER:  Can you put that
in English for ne?

MR CHAMPA: Let me try. So I'ma |awer.
I*'mnot a hydrogeol ogi st anynore. Boundary and
conditions are certain aspects of the aquifer, the rocks
and how the water translates through those. And so not
everything is, according to Steno's Law, honpbgenous
t hroughout. There are going to be variations. There's
going to be peaks and valleys, faults that create
different sort of nechanisns that are going to inplicate
the transmssivity values the way that water flows at a
certain rate through certain nedia.

And so with these punp tests -- and | think
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the State Engineer's report from John Benedict does a

really good job of explaining the mathematical conponents
that are seen through graphs when water hits certain
hi ghly perneabl e or inperneabl e nedia.

So boundary conditions that are shown,
especially through the Serpa Well report, identified that
there is sone lag with the data, and whether that is
closer to the punping well or closer to the nonitoring
wel |'s which prove that lag is still unknown, but there is
sonmething there. And so utilizing a w despread regional
groundwat er nodel that doesn't particularly have those
certain variances incorporated into the nodel paraneters
makes the findings of that regional nodel inapplicable or
suspect to question.

So because of the boundary conditions shown,
you have to | ook at everything sort of in a mcroscope
for the specific area that is subject to the drawdown
rather than | ooking at a nmultiple basin and just
utilizing regional groundwater drawdowns as the end al
say all. D d that hel p? Ckay.

So, like | said, both reports, both the
Confl uence reports as well as the Authority's
hydr ogeol ogi ¢ reports associ ated with the punping well
test at the Serpa Well were given to the State Engi neer.

And the Nevada Division of Water Resources, under John
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Benedi ct, created an opi nion which | ooked at both |ines

of evidence and the conclusions drawn from Confl uence as
well as the Authority and figured out what in the State
Engi neer's mnd was the correct findings, and those show
that there are certain things associated with the St
James area which require -- which go to show that it can
be treated as a noderately, if not wholly separate and
di stinct hydro geographi cal conponent of the Pl easant
Val | ey Hydrographi ¢ Basin.

HEARI NG OFFI CER DRI NKWATER:  Can you poi nt ne
to that specifically, the State Engi neer's deci sion?

MR. CHAMPA: It's not an order, but yes.
That will be our Attachnent 109.

HEARI NG OFFI CER DRI NKWATER:  Ckay.

MR CHAMPA: O no. Sorry. Attachnment 20.

HEARI NG OFFI CER DRI NKWATER: Ckay. So
specifically in Attachnment 20.

MR CHAMPA: Yes. So the hydraulic barriers
in nost of these findings are throughout in bold.

HEARI NG OFFI CER DRI NKWATER:  So page four, is
t hat where you're | ooking?

MR, CHAMPA:  You can go to page five.

HEARI NG OFFI CER DRI NKWATER. Ckay. You're
tal king about the -- Gkay. The bol ded | anguage.

MR CHAMPA: Bold language. So ultimately,
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nost reliable to conclude that one: Boundaries do affect

drawdown in the area. The data are nost consistent with
the boundary to the north-northwest of the punped and the
observation wells, but boundaries in the St. James Sierra
Refl ections area are neither planar or necessarily
continuous in dinmension. Do you want me to go through
and - -

HEARI NG OFFI CER DRI NKWATER:  No. |'m going
to cone back to this. | wll ask you nore questions
about it later.

MR CHAMPA: Ckay.

HEARI NG OFFI CER DRI NKWATER: So sorry to
I nterrupt your flow

MR CHAMPA: It's quite all right. 'l
figure out where I'mgoing. Now St. Janmes is of the
opi nion that what the State Engi neers O fice or what
M. Benedict of the State Engineers Ofice has provided
is very telling and should be foll owed and at |east given
sonme senbl ance of it's of such weight that the Authority
shoul d have at |east spoken to this finding, yet the
Authority did not. There was no nention made of John
Benedict's obtaining or the findings therein.

I nstead, the Authority utilized the Serpa
Wel| data to incorporate such data into its existing

nodel which then extended the nodel paraneters 1.3 mles
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to the south into St. Janes as well as the Sierra

Refl ections area. St. Janes al so has | arge concerns
regarding the water rights and the fact that the water
rights are in good standing with the Division of Wter
Resour ces.

The Authority, throughout its discovery and
briefs, talk about how papered rights don't really
account for nuch. But even with a papered right, the
granting itself is based on prior appropriation doctrine,
the doctrine of good faith and beneficial use, the
non-i npai rment doctrine and water availability just to
name a few But those are all decisions made by the
State Engineer's Ofice.

Unfortunately, St. Janes feels that the
Authority sees itself as the ultimate decision maker as
to what a water right means and how such rights can be
used. Each of the Authority's justifications run afoul
of basic concepts and doctrines of Nevada water |law. The
Authority's sole determnation that it has the power to
determ ne whether water exists to satisfy the paper
right, that violates the non-del egation doctrine. That's
sonmething for the State Engineer to decide and no one
el se.

It also seens to violate St. James' due

process rights that when sonebody files an application to

Litigation Services | 800-330-1112
www. | i tigationservices.com




TRANSCRI PT OF PROCEEDI NGS - 03/31/2022

© 00 N o o b~ O w N PP

N N RN N NN R R R R R R R R R e
O A W N B O © 00 ~N o 0o » W N Bk, O

_ _ _ Page 26
get a water right, they could file it for 50,000 acre

feet if there's water available, but if they cannot put
the water to beneficial use by the tinme they have to file
the proof of beneficial use, then they get whatever
certificated right they get. It could be five acre feet.
But just sinply saying this permanent right which has not
yet been certificated and it goes away, there are certain
statutory safeguards under NRS 533 that shoul d be
fol | owed.

St. Janes is also concerned that the
Authority's forfeiting the portion or the permtted and
the certificated water rights which would be a regul atory
taking. Water rights can be split froma thousand acre
feet all the way down to five acre feet or |less. Taking
60, 50, 40, however many acre feet St. Janes has
beneficial interest in and saying you need to bring nore
wat er, what the going rate on the nmarket is maybe $7, 000
according to the Authority's figure, but it could also go
up to $65,000. That's a lot of noney to say no, we're
not allow ng you to use your water rights anynore.

HEARI NG OFFI CER DRI NKWATER:  So in your
brief, | understood you to say that your taking argunent
had to do with water rights that had been dedi cated and

MR. CHAMPA: For beneficial use.
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1 HEARI NG OFFI CER DRI NKWATER:  -- not usegége °f
2 But today, this is a slightly -- Wat |'m hearing you say
3 is sonething different, which is your taking argument is
4 that not that your rights have been taken, but that in

5 fact, you're being asked to bring different water rights
6 that cost noney. |Is that right? Wich argunment are you
7 maki ng?

8 MR CHAMPA: | think it's one and the sane

9 because the original taking argument we nade was that we
10 no longer have the beneficial interest in these water

11 rights. The Authority is getting rid of that.

12 Now t he Authority brought up salient argunent
13 that it was only founded on the Nevada Constitution and
14 said regulatory takings are very hard to make, and so I'm
15 answering that nowin this oral argument, is that not

16 only is the beneficial use taken away, but the Authority
17 is saying you have to bring nore water rights. But

18 because that beneficial use is taken away, because that
19 beneficial use is a stick in the bundle of rights -- and
20 there's lots of sticks in the bundle so to say with water
21 rights, whether it be priority, the beneficial use, what
22 have you, that's still a right that has been taken away
23 that St. James originally had, but now it doesn't

24 anynore. And that will cause an actual nonetary harmto
25 continue its devel opment even though it also went out and
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pur chased water rights.

HEARI NG OFFI CER DRI NKWATER: Is that still
your argunment after TWMA's brief said all of your rights
are banked and you can have t hem back?

MR CHAMPA: 1'Ill have to ask nmy client about
that, but | would see that if all of the rights would
come back, everything that was originally banked, then
that would definitely be an argunent, and | don't think
could, with a straight face, make any kind of takings
ar gumrent .

HEARI NG OFFI CER DRI NKWATER:  Ckay. You'l |
l et me know on that?

MR CHAMPA: | can |let you know on that.

HEARI NG OFFI CER DRI NKWATER:  Thanks.

MR. CHAMPA: Many of the Authority's findings
were based on regional water level. And | touched upon
this already, but substantial evidence should be based on
the hydro geographical findings, and it should dictate
anyone's course of action.

Now t he Authority said that -- and this is in
particular to our claimabout the val ves being opened.
When a valve i s opened, a pond sonmewhere else with water
Is going to incur a larger draw on the production wells.

W don't know how | ong the val ves were

opened, but what the Authority says in its brief is that
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t he val ves were opened twi ce: Once for an energency

outside of St. James and once for an energency inside of
St. James. But what the Lunpbs reports found is that when
they went out into the field -- and this is past the 2017
or 2018 val ve openings that the Authority has

identified -- the valve had been opened and no one knew
for how |l ong or why the valve was open. But the fact was
the val ve renai ned open for potentially |ong period of
tinme which calls into question the actual data that the
Authority is relying upon at this tinme to say that the
wells can't neet their production because of groundwater
dr awdowns.

Basically going to wap this up as quick as |
can. | know |'ve been ranbling. St. Janes has a bit of
concern with the fact that the Authority doesn't seemto
care what was in the original Pagni agreenent or the
Pagni Ranch provided the water rights to Washoe County.

| understand now that when the Authority
takes water rights from-- not takes water rights but,
you know, assunes the role of accepting water rights for
potential well serves. There are certain agreenents, and
the Pagni agreenent would not have nmet the nuster of the
Aut hority whatsoever, but we can't focus on what the
Aut hority would do now. W have to | ook at what Washoe

County did and the terns that they agreed to in order to
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take those water rights and then convey those to the

Aut hority.

Just because Washoe County agrees to sone
terns associated with the water rights, particularly that
the beneficial interest owner had the ability to identify
where those water rights should be used, the Authority
says that it doesn't have to do that because it never
took any interest in that agreenent.

Now j ust because they say so, it seens like a
rel atively novel concept that |I've yet to see for
termnating any sort of covenants associated with real
property. So it is St. Janes' opinion that those water
rights should be used where St. Janmes decides they should
be used and St. Janes wants those water rights to be used
for the St. Janes devel opnent.

Now | think we've initially touched on the
Area 15. | know you had some questions on that, and
think M. Estes did a good job identifying that there
were certain lots that were outside of the service area
but not wthin Area 15, but those lots right now were
still being subject to the Area 15 fee. There was even
one lot that was within the service area and not within
Area 15, but still, they're subject to the Area 15 feet.
There was even one | ot outside the service area but

within Area 15, but it had a neter, and the Authority was
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providing water to that residence.

| don't know if any annotation agreenents or
wat er servi ce agreenents had been signed at this point,
but that seened a little strange, and in the Authority's
-- | believe the Authority has sonme various
correspondence under their Exhibit 5. And what's m ssing
is the letter that St. James wote to the Authority's
attorney highlighting these details, but that's m ssing
in the Authority's exhibits, and | have three copies if
anybody wants one.

HEARI NG OFFI CER DRI NKWATER: | would |ike a
copy, please. That's on nmy list of questions.

MR CHAMPA: Ckay. Good. So all this being
said, St. James has sonme very valid concerns.

HEARI NG OFFI CER DRI NKWATER: Hold on. Before
you nove past Area 15, you said certain lots are outside
the service area but subject to the Area 15 fee. Those
lots -- and | think there are seven lots -- they're
outside of the service area because they were never
annexed. They're not outside the service area of the map
of Area 15; is that right?

MR CHAMPA: Yes. So if they're outside the
service area, they're outside of TWA' s service area
because they had not yet been annexed.

HEARI NG OFFI CER DRI NKWATER:  But had t hey
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been annexed, they would certainly be within Area 15; is

that correct?

MR CHAMPA: | don't believe that's correct.

HEARI NG OFFI CER DRI NKWATER:  All right. Can
you show ne that or --

MR CHAMPA: (Ckay. This is ny terrible
sketch. 1'Il get you a cleaner one. And | think that
was one of the things and the Authority's previous
attorney had said that well, once they're annexed in or
once the lands are annexed into the TMM service area,
then they will be annexed into Area 15.

But as | |look at the Area 15 map, which was
just recently printed, it was |ast updated March 16th of
2015. And it makes nme think that Area 15 is not subject
to any sort of updates because yet there are no -- | have
not seen any staff reports or Authority board neetings to
show that Area 15 is actually up for, you know, an
update. So it seens |like once the original Area 15, at
l east from St. Janes' position, once this was created,
It's been set in stone and this is what it is. But
that's all St. Janes knows at this point.

HEARI NG OFFI CER DRI NKWATER:  Ckay. Sorry.

Fi ni sh your concl usi on.
MR CHAMPA: So St. Janes is concerned about

just the economic ramfications of what the Authority
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alone is requiring to continue building this project.

Just on the recent discovery alone for 24 |ots,

believe, it cones to $150,000 of inprovenents per lot. |
think -- and this is St. James' position -- that you
woul d be hard-pressed to find a devel oper who can make a
project like that pencil. And this is sonething that
Washoe County was keenly aware of and nmade their decision
based on that, but the Authority is shrugging it off
because it says so.

And so one final point. M. Estes talked
about signing the final map, and that is only a signature
identifying that the Authority is willing to accept the
easenents and the necessary inprovenents for that
particul ar developnment. And with the will-serve letter,
as | see it, which the Authority sent to the State
Engineer a will-serve letter on February 20 -- on
February 28th, 2019, which was Attachnment 16. But then
shortly thereafter, right around the sane tinme as the
State Engineer wote back to the Authority and said: |
confirmall of this water is good to go, the Authority
signed the final map.

And | know that the NAC provisions are a
little peculiar, and it's subject to interpretation, but
It's St. Janes' interpretation that particular to the

seven |lots which the Authority signed, there was

Litigation Services | 800-330-1112
www. | i tigationservices.com




TRANSCRI PT OF PROCEEDI NGS - 03/31/2022

Page 34

1 correspondence saying that everything has al ready been

2 dedicated up to this point and you're good to go, and

3 thisis for water. And then their formlanguage, |

4 Dbelieve that says still subject to the rules and

5 everything el se.

6 So it's St. Janes' position that when the

7  Truckee Meadows Water Authority signs a final map and

8 it'sinlieuof awll-serve agreenent that's sent to the

9 Nevada State Engineer, it seens like it's nore akin to

10 providing water than requiring utilities.

11 HEARI NG OFFI CER DRI NKWATER:  |I'msorry. Did

12 you just say that you think a signature on a final nap

13 can replace a water service |letter agreement? Sorry.

14  You don't need to have the agreenent if you sign the nmap?

15 MR, CHAMPA: In the normal course of events,

16 | would think you woul d. According to the Authority's

17 rules, you would. But particular to the seven |ots,

18 things were done a little strangely.

19 HEARI NG OFFI CER DRI NKWATER: Do you di spute

20 TWVA's contention that that was done -- that letter was

21 done as an accommpdati on being essentially a

22  chicken-and-egg problem the lots couldn't be divided

23 unless the will-serve letter had issued and the lots, |

24 mean, you couldn't do a wll-serve until the lots

25 existed. | mean, you couldn't do a water service
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agreenent until the |lots existed.

MR. CHAMPA: No, because you can do a water
service agreenent for it.

HEARI NG OFFI CER DRI NKWATER:  |'msorry. You
do dispute --

MR CHAMPA: | do dispute --

HEARI NG OFFI CER DRI NKWATER: -- their
expl anati on?

MR CHAMPA: Yes, | do.

HEARI NG OFFI CER DRI NKWATER:  So it wasn't
done to help your client get the |ots subdivided?

MR, CHAMPA: | don't believe so.

HEARI NG OFFI CER DRI NKWATER.  Ckay. And it
was only those seven lots, that will-serve letter
correct?

MR CHAMPA: Correct.

HEARI NG OFFI CER DRI NKWATER:  Thanks.

MR CHAMPA: I'Ill turn it over to the
Aut hority now. Do you need a break or are we ready to --

MR. ADDISON: It's up to you, Your Honor.
W're ready to proceed.

HEARI NG OFFI CER DRI NKWATER:  Al'l right.

MR ADDI SON:  What we have now then is
co-counsel, Stefanie Mxrris, wll conduct direct of Scott

Estes and then John Enl oe. Your Honor, we estinate 40
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1 mnutes on that testinony at nost. But M. Estes wll go

2 first.

3 HEARI NG OFFI CER DRI NKWATER:  Ckay.

4 MR ADDI SON: M. Estes?

5

6 DI RECT EXAM NATI ON

7 BY M. MORRI S:

8 Q Your Honor, |I'mnot going to spend a | ot of

9 time focusing on sone of the |egal arguments that | think

10 are covered in the brief and the evidence, in particular,

11 relating to the seven infill lots which are not part of

12 this discovery. But | amgoing to spend sone tine with

13 M. Estes tal king about the engineering and TMM's proven

14 utility nmanagenent of the water of the systemincluding

15 looping, fire flow, maxi numdaily demand.

16 And with M. Enloe, I'mgoing to talk a

17 little bit about the hydrogeol ogic area on the M. Rose

18 Fan and whether the water supply is sufficient from St.

19 James Wells 1 and 2 to supply the project as asserted by

20 the Petitioners.

21 So M. Estes has already stated his nanme for

22 the record. Could you please describe for us, M. Estes,

23 what a discovery is and the general process for obtaining

24  water service from TWA?

25 A Di scovery is a process that I'Il describe is
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-- for a typical subdivision project, it's a process that

a devel oper can give us whatever information they have on
their proposed residential project and we do an anal ysi s,
we do conputer nodeling, we |ook at the |ocation of the
project, and we develop a report for themwhich wll show
themwhat kind of facilities are going to be required to
provi de the requested water service. That may include
offsite inprovenents, things of that nature. It also
i ncl udes the cost of connection fees for their project.

And in general, in nost cases, this
information is used by the property owner to assist them
in getting proper financing for their project, and it
also allows themto proceed with the water system design
because we tell them-- we show them how this water
system shoul d be laid out and what the pressures are
going to be, things of that nature. So it allows themto
proceed wth a prelimnary design

HEARI NG OFFI CER DRI NKWATER:  Can you pl ease
el aborate on you said: W do our analysis and conputer
nmodel ing. What role does the information that's provided
to you, for exanple, the Lunpbs report and the other
reports, what role do those reports play in your analysis
and what is your body of data that you're conparing it
Wi th?

THE W TNESS: Take a stab at this. The
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1 information such as provided by Lunbs really doesn't
2 enter into our new business investigations and anal ysis
3 because we're primarily concerned with distribution
4 facilities and service pressures and things of that
5 nature. They did not analyze or devel op a conputer nodel
6 to do those kind of things, so it's that kind of
7 information is nore the information they provi ded was
8 nore in the water resource arena instead of the
9 distribution system arena.
10 Q (BY M5. MORRIS:) Just to follow up on that
11 question, can you look at the [arger binder that is the
12 Petitioner's exhibits, and under Exhibit C,  which is the
13 St. Janes Village Water System Prelimnary Engineering
14  Report dated Novenber 1st, 2021, submtted by Lunbs, and
15 could you | ook at page 39 of that report, the second
16 bullet, please.
17 A Ckay.
18 Q Thanks. Does that indicate that the
19  hydraulic nodeling was not conpleted by Lunmos for this
20 project?
21 A That is correct.
22 Q Does it al so suggest that that nodeling be
23 conpleted in the future to help with devel opi ng | oopi ng
24  strategies?
25 A It does.
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Q Thank you. Going back to the process, once

you get through a discovery, does that nean you're
guaranteed water service? Wat are the next steps?

A The next step follow ng the discovery --
assum ng that the devel oper wants to nove forward, they
actually submt an application for water service. Now
preceding that, if in fact this |ocation of the project
Is outside a retail water service area, they usually have
to submt an application for annexation. And they can do
that at the sanme tinme as application for water service,
but we cannot enter into an water service agreenent until
we have the annexation agreenent.

HEARI NG OFFI CER DRI NKWATER:  |I'm sorry. Can
| interrupt?

MR. ADDI SON:  Sure.

HEARI NG OFFI CER DRI NKWATER: | need to go
back to ny past question because you answered half of it,
but you didn't answer the other half, and | really,
really need that answer.

THE WTNESS: Could you repeat that?

HEARI NG OFFI CER DRI NKWATER:  What is your
body of data and how do you do your nodeling?

THE WTNESS: So the data that we're | ooking
for froman applicant includes |ot |ayouts, street

| ayouts, nore inportantly, elevations, the grading plan.
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Those are the nost inportant itens. Lot sizes, we need

those to cal cul ate the maxi mum day demand, things of that
that nature.

HEARI NG OFFI CER DRI NKWATER: Ckay. Thank
you.

Q (BY M5. MORRIS:) M. Estes, you spoke about
annexation. Wuen an area is annexed, like there's
property that's outside the service area and let's just
say Area 15 applies, when you annex those new properties
or lots in, does the Area 15 fee or any area fee apply?

A Yes. The area fee would apply upon
annexation. W would adjust that boundary to include the
annexed property.

Q And why is that?

A Vell, | nean, it's a process that needs to be
done to adjust those boundaries to include the
properties. They're benefitting fromthe facilities that
go into this area fee, and so that's why they need to pay
the fee.

Q And just to follow up on the discovery, if a
di scovery provides information such as the Lunos report
and the Confluence report, do you look at it and consi der
It before you come out with your discovery? Even if you
don't necessarily reference it, did you reviewit in this

I nstance prior to the discovery being conpl eted?
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2 Q Thank you. | want to clear up some confusion
3 about the lot sizes which are subject to the 2022
4  discovery because there's a nunber of different nunbers
5 of lots floating around. How nmany lots are in the St
6 James Village 2021 discovery request?
7 A Twenty four.
8 Q And did TWWA inform St. Janes that the seven
9 infill lots were not part of the discovery?
10 A Right. Correct.
11 Q And | ooki ng at TWVA Exhibit 4, which is in
12 the smaller binder, it's a Decenber 23rd, '21 letter to
13 M. Krater and M. Chanpa fromM. Rotter, the
14  engineering manager. |s this the conmmunication that |et
15 them know that those seven infill lots were no |onger --
16 were not part of the discovery?
17 A That is correct.
18 Q And does it say why they are not part of the
19 discovery?
20 A Well, yes, it does.
21 Q And is that because they no | onger own those
22 lots?
23 A That was one of the itemns, yes.
24 M5. MORRIS: Thank you.
25 HEARI NG OFFI CER DRI NKWATER:  |I'm sorry. |
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m ssed your exhibit. | read it. | know !l read it.

MS. MORRIS: Exhibit 4.
HEARI NG OFFI CER DRI NKWATER:  Exhi bit 4.
Thank you.

Q (BY M5. MORRIS:) O course. Wien |ooking at
necessary infrastructure, does TWHA follow the Nevada
Adm ni strative Code or NAC?

A Ve do.

Q And when | ooking at necessary infrastructure,
does TWVMA have design standards?

A W do.

Q Does the Nevada Division of Environnental
Protection and the Washoe County Public Heal th Depart nent
review and approve TWVA' s desi gn standards?

A They di d.

Q And | ooking at TWWA Exhibit 19, can you
identify what this docunment is?

This is the discovery for the 24 units.

O

And it's dated February 14, 2022?

A Correct.

Q And | ooki ng at page 11, which it's not
marked, but it's Figure 2, water facilities, does this
show the current systenf

A It does.

Q And is this a tree distribution systenf
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A Yes, 1t 1IS.

Q And | ooking at Exhibit 30 of TWWA' s exhibits,
do you see NAC Section 445.67127?

A | do.

Q And does that section allow for a tree
di stribution systen?

A It does not.

Q In looking at Exhibit 20, is this a page from
TWWVA' s desi gn standards?

A It is.

Q And | ooking specifically at standard
1.1.06.06, does this standard allow for a tree systenf

A It does not.

Q And can you please turn to Exhibit 21. Can
you explain what this exhibit shows?

A This exhibit highlights the single arterial
dead end main that forns the basis of the tree system
both in the north and in the south of the St. Janes
Village water system

Q Does it al so show the | engths of those dead
end mai ns?

A It does.

Q And coul d you please state for the record
what they are.

A The northern section is 6,300 feet |ong.
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That cones from-- goes from St. Janes Parkway all the

way to the end of the systemat proposed Unit 1H

Q Are there occasi ons when TWVA desi gn
standards allow for a dead end main?

A They do. We've, over the years in
di scussions with the health Authority, we've cone to an
agreenment that we can have a maxi mum dead end | ength of
800 feet. That accommopdates a | ot of the |onger
cul -de-sacs that you see in some of the devel opnents
t hese days.

Q And based on Exhibit 21 and the | engths shown
here, would this please TWWA' s desi gn standards?

A No, it wouldn't.

Q Because it's nmore than 800 feet?

A Correct.

Q I n your professional judgnent, would you
recommend a variance fromthe 800-foot dead end main
requirement ?

A No, | would not.

Q And why not ?

A In a radial dead end main such as this, any
break in single portions of the nain, everybody
downstream fromthat point of the main break is going to
be wi t hout water pressure. And when you depressurize a

main |like that, you're asking for problens from
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infiltration and possible contam nation of the main

Q So it's a public health and safety issue?

A Correct.

Q Thank you. And you did -- you said you
reviewed the Lunos technical neno that was submtted with
the St. Janmes discovery request; correct?

A | did.

Q So | ooking at Petitioner Exhibit 1, Tab B,
it's a technical menorandumto M. Wodside from
M. Hardy about the St. James Vill age water system
anal ysi s.

A Ckay.

Q Do you see that?

A | do.

Q Looking at the third full paragraph

beginning with: "The St. Janes Village water system
currently consists of," do you see that? | think it's
exhibit -- it's B. It's a nenmb. It's not the larger

Lunos report.

HEARI NG OFFI CER DRI NKWATER:  It's in Exhibit

M5. MORRIS: 1B. 1Cis the |arger Lunos
report. You' ve got to go backwards. No. O her way.

THE WTNESS: O her way.

MS. MORRIS: B. Look for B.
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2 M5. MORRIS: B. Keep going.
3 THE WTNESS: Ch, Exhibit B?
4 M5. MORRIS: Yeah. Exhibit 1, Tab B
5 THE W TNESS: (kay.
6 Q (BY M5. MORRIS:) GCkay. So looking -- you
7 see that's the technical nenorandumto M. Wodside from
8 M. Hardy?
9 A Correct.
10 Q Ckay. Looking at the third full paragraph,
11 did Lunps agree that the system | acked proper |ooping?
12 A They di d.
13 Q And of that same exhibit, can you turn to
14  page six?
15 A Ckay.
16 Q And | ooking at the distribution piping and
17 pressure zones tab in the |last sentence, does that
18 paragraph -- does that also agree that there was not
19 proper |looping for the systenf
20 A It does.
21 Q And does it state that that was inportant for
22  systemredundancy and greater fire flow?
23 A It does.
24 Q Thank you. Let's talk alittle bit about
25 fire flows. | think you said that -- and we | ooked at
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1 the Lunobs larger report -- that they did not conducra Frg7
2 flow nodeling; is that correct?
3 A That is correct.
4 Q And can you turn to -- Did TWWA conpl ete that
5 nodel ing?
6 A W did.
7 Q And what are the fire flows for this project?
8 A Taking a | ook at the size of the honmes in
9 that devel opment, we determ ned that the fire fl ow woul d
10 be 2,500 gallons per m nute.
11 Q And did Lunpbs agree with that?
12 A They di d.
13 Q And that's not a nunber TWWVA just made up;
14  correct?
15 A No.
16 Q It's based on a standard?
17 A I nternational Fire Code standards.
18 Q And the NAC requires that you do such
19 analysis and nodeling for fire flow, correct?
20 A It does.
21 Q And could you turn to TWA Exhibit 23? |f
22  you coul d explain what this shows and maybe orient us a
23 little bit about where the proposed areas for this
24  project are for the discovery.
25 A This againis a -- this exhibit is a map of
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the St. Janes Village water system |t shows both the

northern and southern portions of the system And what
this is, this shows the result of a fire flow anal ysis
t hroughout the entire system And the nodes with the
nunbers next to them that indicates the maximumfire
flow that can be delivered at that point in the system

Q And can you tell me if this nodeling
denonstrates that the 2,500 gallons per mnute or GPM
standard is nmet?

A You can see on the west side or the left side
of this exhibit near the St. Janes 1 tank, this is the
only area within that system where you can get in excess
of 2,500 gallons per mnute of fire flow. The renaining
portions of the systemare -- well, you can tell from
just looking at the nunbers no nunbers exceed 2,500
gallons per mnute. And even in the southeastern portion
towards the bottomleft of this exhibit, you can see the
fire flows are | ess than a thousand gallons per mnute.

Q Thank you. Let's talk alittle bit about
maxi mum day demand. Looking at Exhibit 30, TWVA Exhi bit
30.

A Ckay.

Q And these are relevant sections of the NAC
Does NAC 445. 6672 require an analysis that includes a

maxi mum day demand?
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It does.

And did TWWMA conpl ete that anal ysis?

> O >»

Ve did.

Q And if we could turn to TWWA Exhi bit 24.
Maybe you could just briefly explain what a maxi num day
demand is and why it's inportant.

A Sure. For residential devel opnent, we
cal cul ate the maxi num day demand by the |ot size. So
what we do is we take the ot area in square feet, put
this into a spreadsheet, and we cal cul ate the maxi mum
daily demand for each ot in the project and we get a
total maxi num day demand that way.

So for the existing St. Janes units, the max
daily demand using that nmethod is 207 gall ons per mnute.
That includes the homeowner's association irrigation
service. There's an additional 81 lots in the St. Janes
Village area that were conmitted to serve, but they serve
-- but they're not yet built, so that's a conmtted max
day demand of 122 gallons per m nute.

And then if you add the 24 lots that were
part of the discovery, they had a maxi num day denmand of
35.1 gallons per minute which gives you a total commtted
max day demand in the 24 |ots were devel oped of 364.1
gal  ons per mnute.

Q And when you | ook at the nax day demand, as
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proposed by the Petitioner, it would be nmet with just St

James' Wells 1 and 2 for a capacity; correct?

A Correct.

Q And what are the capacity rates of those two
wel | s?

A We de-rated the original capacity of those
two wells, so the conbined capacity fromthe existing
wells is 350 gallons per mnute.

Q And so | ooking at Exhibit 24, it shows that
based on your analysis, there's a deficit capacity just
using those two wells for that source; correct?

A Correct: 14.1 gallons per mnute.

Q And in the Lunpbs report that was submtted,
which is Petitioner Exhibit 1, Tab B on page 8, they al so
identify additional 18 lots that are outside the St
James gated comunity as a requirenment for future demand.
Did you include those 18 units in this anal ysis?

A No.

Q And if you did include those, would that make
the deficit greater?

A It woul d.

MS. MORRIS: Thank you.
HEARI NG OFFI CER DRI NKWATER:  Can | ask --
don't knowif this is a good tine, but it's as good a

tine as any. Explain to ne about de-rating the well.
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Are you involved in that?

THE WTNESS: That's probably a better
question for M. Enloe.

HEARI NG OFFI CER DRI NKWATER:  Ckay. Thank
you. | will ask it.

Q (BY M5. MORRIS:) Yeah, and | have questions
about that. But | would like you to talk about capacity
de-rating versus water resource availability de-rating.
Can you speak to the capacity de-rating?

A | think | can handle that one.

Q Thank you.

A The actual capacity -- we're tal king about
capacity of supply is the anpbunt of water that you can
punp by the wells. The water rights capacity is nore of
an annual duty for the developnent, and it's usually
noted in acre feet per year.

HEARI NG OFFI CER DRI NKWATER:  The Lunos --
second Lunos report, the Exhibit Cto Exhibit 1, has
charts on page 22 regardi ng maxi num daily demand. There
nunbers are slightly different fromyour nunbers. |It's
ny understanding this is a fairly fornulaic process based
on those lot sizes. Wy are the nunbers different?

Q (BY M5. MORRIS:) Maybe |I could just help
here. |If you look at the table in 22, if you take the

exi sting residential demand plus the HOA irrigation which
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you said you conbined for the 206, is the 194 plus 13

roughly 206? I'mreally bad at math. |'ma | awer
HEARI NG OFFI CER DRI NKWATER: 194 plus 213?
MS5. MORRIS: Thirteen.
HEARI NG OFFI CER DRI NKWATER:  Ch, 13 plus 13.
So these two?

Q (BY M5. MORRIS:) M. Estes, you have to help

me wth the math.
Yes.

Q So in TWWA Exhibit 24, you said existing use

was 206 GPWP
207.

Q And then if you take the table from Lunos on
page 22 and |look at -- and this is Table 4.3, for the
record, and |l ook at the first two |ines, existing
residential plus HOA irrigation, is that roughly the 206
that you used?

A It's the 207. Yes.

Q Rounding errors potential ly?

A Yes, probably.

M5. MORRIS: Do you have nore questions on
that table before I nove on?

HEARI NG OFFI CER DRI NKWATER:  |' m not sure.
['I'l have to cone back to that.

Q (BY M5. MORRIS:) (Ckay. Looking at Exhibit
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1 16, TWWA's Exhibit 16, can you identify for the recor
2 what this docunent is?
3 A This is the 2015 di scovery report.
4 Q And it was provided to St. Janes --
5 A It was.
6 Q -- Village. Did this discovery suggest
7 drilling two new wells: St. James three and four, to
8 nmeet capacity issues?
9 A It does.
10 Q And the cost estimate for the two new wells
11  shown on page nine of the discovery under item one?
12 A Yes.
13 Q And what was the estimated cost for those two
14  new wel | s?
15 A For the two wells, cost estimte was $4
16 mllion dollars.
17 Q And | ooking at that sanme Exhibit 16 on page
18 five, district your attention to the second ful
19 paragraph. Did the discovery acknow edge that there may
20 not be sufficient groundwater supplies onsite to neet the
21  project demand?
22 A It does.
23 Q And | ooking at the paragraph above, did it
24  al so acknowl edge the Area 15 fees would apply?
25 A It does.
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1 Q Did the 2022 discovery find a different way
2 totry to address the reliable punping capacity issue?
3 A It did.
4 Q And let's |look at that discovery. Can you
5 turn to Exhibit 19.
6 Ckay.
7 Q And what was the solution that TWA canme up
8 wthtotry to address the reliable punping capacity
9 issue other than drilling two new wel|s?
10 A Instead of putting additional stress on the
11 aquifer by building additional production wells, what we
12 proposed nowis to serve growh in St. James Village by
13 sending water through the existing -- fromand through
14 the existing M. Rose water system
15 Q And | ooking at Exhibit 19, page seven, let ne
16  know when you get there.
17 A Ckay.
18 Q Can you identify which line itemwuld be the
19 cost of that proposed sol ution.
20 A That woul d be the pressure reducing station
21 with SCADA control at a cost estimte of $125, 000.
22 Q So that woul d be a cheaper solution to
23 address the capacity issues rather than drilling two new
24 wel | s?
25 A It woul d.
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Q By roughly how nuch? ?

A When you take into account the connection
fees, the Area 15 fees as well, the revised plan is
approximately $2.9 million dollars |ess.

Q And, M. Estes, have you seen the cost

benefit anal ysis that Washoe County perforned --

A | have not.

Q -- that was referenced --

A No.

Q -- in the pleadings? So that wasn't provided

by the Petitioners?
A | have not seen it.

M5. MORRIS: Ckay. Thank you.

DI RECT EXAM NATI ON

BY M5. MORRI S:

Q M. Enloe, can you pl ease state your nanme and
your title and spell your last name for the record.

A Sure. M nane is John Enloe: E-NL-OE
['"'mthe Director of Natural Resources for TWA

Q In your role as natural resources, do you
over see hydrogeol ogi sts?

A Yes, | do.

Q And do you work with those hydrogeol ogists to

determ ne how TWVA can serve reliable water supply in the
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future?

A Yes, | do.

Q And coul d you pl ease descri be your
prof essi onal experience working with the M. Rose-(al ena
Fan groundwater resources from 1999 to roughly 2015.

A Sure. So in 1999, | was a consultant for a
conpany cal | ed Ecol ogi ¢ Engi neering, and we were hired by
Washoe County and the South Truckee Meadows Cenera
| nprovenent District to prepare a conprehensive water and
wastewater facility plan for the entire south Truckee
Meadows area. |It's a nuch larger area than really what
we're tal king about up on the M. Rose Fan, all of Double
D anmond and Arrowcreek and so forth.

Part of that study included a groundwater
nodel for that entire area where we | ooked at the
sust ai nabl e punping amount. M. Estes referred to an
earlier conjunctive use, so we were looking at a facility
plan that utilized groundwater resources, creek
resources. And at the tinme, TWVA had a whol esal e service
to Washoe County utilizing Truckee River resources, so we
were | ooking at the conbination of those three resources
to satisfy a large area demand. One of the --

Q M. Enloe, sorry. |If I can stop you.

A Sur e.

Q As part of that work that you were invol ved

Litigation Services | 800-330-1112
www. | i tigationservices.com




TRANSCRI PT OF PROCEEDI NGS - 03/31/2022

© 00 N o o b~ O w N PP

N N RN N NN R R R R R R R R R e
O A W N B O © 00 ~N o 0o » W N Bk, O

. . - . - . - Pa e 57
in looking at Exhibit 7 of TWWA' s exhibits, is that the

techni cal menorandum you were referring to?

A Yeah, that's what | was just going to speak
to. So one of the outconmes of this facility plan was a
groundwat er nmodel. And this Exhibit 7 that is being
referred to is one of the technical menoranda w thin that
facility plan.

And the primary conclusion fromthis was that
the amount of conmitted and |I'Il say water rights that
were intended to serve tentative maps within the entire
service area, there was not sufficient groundwater, there
were not sufficient groundwater resources, the wet water,
to satisfy the anount of permtted groundwater in the
ar ea.

So one of the outcones of that facility plan
was a recomendation for the construction of an upper
wat er treatnent plant that would be used to supply
treated surface water to augnent the groundwater
resources in that area. So at the tinme, Washoe County
and STMA D, in that area, relied 100 percent on
groundwater. And this facility plan, which was approved
by Washoe County and STMA D in 2002, acknow edged t hat
and recogni zed the need for conjunctive use and the need
for an upper surface water treatnent plant to provide

that source of supply.
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Q And would the M. Rose Water Treatnent Pl ant

that was recently conpleted by TWA be just that kind of
facility?

A Yes, it is.

Q Ckay. And do you have the Petitioner's
conplaint in front of you?

A | do.

Q Coul d you please turn to page 10. And | want
to direct your attention to lines four through six. It
says: "The Authority determned that it would initiate
an aquifer supply recovery programdue to the extensive

aqui fer drawdown on the M. Rose Alluvial Fan caused by

donestic well punping.” Do you see that?
Yes, | do.
Q Do you agree with that statenent?

A No, | don't.

Q And can you please turn to Exhibit 8, TWA
Exhibit 8. What is that docunent?

A This is a staff report from Washoe County in
August of 2011 related to the inplenentation of the
donestic well mtigation programfor the M. Rose Fan

Q So does that indicate to you that it was
real |y municipal punping that was causing issues wth
donestic wel|s?

A That was the reason this whol e program was
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1 inplenented. There's been a long history of publi cpage >
2 engagenent, | will say, with the utilities related to

3 nunicipal groundwater punping that inmpacts the donestic
4 wells. It was a big part of the facility plan effort

5 conpleted in 2002. That carried on through the early

6 2000s and culmnated with this donestic well mtigation
7 programthat conpensates domestic well owners for the

8 inpacts of nunicipal punping on donmestic wells.

9 Q Can you describe -- since the Washoe County
10 nmerger in 2014 -- what has TWVA done to pronote

11  conjunctive use and what steps have you taken?

12 A Sure. So M. Estes referred to it. Wen

13 TWVA -- so just for sonme clarity, | didn't start work for
14  TWVA until 2014, but during the merger process, it was
15 recognized that there was a significant problemin the

16 M. Rose Fan.

17 The drought of 2011 through 2015 exacer bat ed
18 that problem and upon conpletion of the nmerger, TWA

19 accelerated inprovenents for this conjunctive use plan so
20 that consisted of the water supply project that M. Estes
21 referred to punping water frombasically treated Truckee
22 River water fromthe Wal mart area and Doubl e D anond all
23 the way up to the top of Arrowcreek Parkway. Fromthat
24  point, the water could be distributed to the entire upper
25 portions of the M. Rose Fan. And we conpleted that in
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1 2016, and with conpletion of that project, we were able

2 to reduce groundwater punping by those upper wells by

3 approximately 40 percent.

4 And in addition to that, M. Estes referred

5 to the design and construction of the M. Rose Water

6 Treatnent Plant which is now conplete, and we are al so

7 actively recharging three wells in that area. So placing

8 -- during this tine of year actually treated water back

9 down the wells to help restore groundwater levels in the

10 area.

11 Q Thank you. | want to take a couple of steps

12 back. Wen TWVA -- when the nerger was conplete, did

13  TWVA adopt the M. Rose-Gal ena Fan domestic wel

14 mtigation progranf

15 A Yes, we did.

16 Q And | ooking at Exhibit 10 of TWWA, is that

17 Rule 10 for TWWA?

18 A Yes, it is.

19 Q And | want to talk briefly about how TWA

20 adopts area fees, so could you please turn to Exhibit 9,

21  TWVA Exhibit 9. Thank you. Could you just explain what

22  this docunent is.

23 A So this is a staff report dated April 6th,

24 2015 related to proposed rul e changes and WSF char ges,

25 the Area 15 -- they're essentially connection fees, 14
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and 15, for that area.

Q And when TWWA changes its fees, does it have
to do a public process?

A Yes, we do. There's two public readings of
that. And for this process, we also held a public
wor kshop.

Q And can you just briefly |ook at Exhibits 11
and 13? Are those the TWVA board agendas agendi zi ng the
changes to those rate fees for Area 15?

A Yes, they are.

Q And after TWVA adopted the rate changes and
through that public process, if you could turn to Exhibit
14. And can you describe what Exhibit 14 is.

A So Exhibit 14 is a letter that we sent out to
over 8, 000 water custoners in the M. Rose Fan basically
advising themthat TWWA is now the water purveyor in the
region. W recognize that there are significant problens
wi th the groundwater resource in that area and that we
were noving forward with inplenentation of several |arge
I nprovenent projects to address that issue.

Q And this is alittle bit of a strange letter
because it says -- again, it's Exhibit 14. It says:

July, question mark, question mark, 2015. But if you
| ook at the back page of the exhibit, there's an invoice

attached. Did TWWA cause, through a mail nerge, 8,000 of
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these letters to be sent to property owners --
A Yes.
Q -- in the area? And do you know if

M. Whodside, the representative for St. Janes Vill age,
received this letter?

A He did not receive the letter directly. |
| ooked at the actual mail nmerge list, but | recalled in
one of our neetings here at TWWA that M. Wodside did
receive that |letter because he commented that he received
multiple copies of it.

Q And then if | could just direct your
attention again to Exhibit 14, there's the second-to-| ast
page, there's a map. And that was sent with the letter.
Can you describe what that map shows in the context of
yell ow dotted lines as well as the blue area | abeled St.
Janes?

A Right. So I think there's sone confusion
bet ween the donestic well mtigation program boundary and
our Area 15 boundary because they are not the sanme. The
yel | ow dashed line represents the donestic well
mtigation area boundary, so any donestic well owner
within that area could file a claimw th TWA and
basically, if they needed to do sonething with their
wells, their costs are partially reinbursed according to

the rules and so forth.
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The black line is the line that reflects the

Area 15 charge boundary, and so that's nore -- that's in
line wwth TWWA's service area, and it so it extends all
the way up to the Arrowcreek subdivision to the north as
far south as St. Janmes Village, and it was -- that area
was identified to incorporate the nunicipal wells in the
upper M. Rose Fan that were contributing to the regi ona
wat er | evel decline in the area.

Q Sol'dlike to direct your -- | have a very
qui ck question before we tal k about water supply about
banked water at TWWA versus dedicated. So if water is
banked at TWMA, does that nmean TWMA controls it and
possesses it or does that nean that TWVA holds it for the
use of soneone else at a certain point in time?

A Yeah, we're basically holding it for the
beneficial use of others.

Q And if a person who has banked water or an

entity has banked water and they want it back, how does

t hat work?
A | don't know exactly, but if they want their
wat er back, | believe they could send us a request and we

woul d deed their water back to them

Q Thanks. And | want to take a | ook at
Petitioner's exhibit. It's that bigger binder. And in
| ooki ng at 6, Exhibit 6.
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1 A Si x?
2 Q Yeah. And -- sorry -- seven. And | would
3 like to direct your attention first to the cover page, if
4 you could describe for the record what this exhibit is.
5 HEARI NG OFFI CER DRI NKWATER:  Wait. Their
6 Exhibit 7 or yours?
7 MS5. MORRIS: Their Exhibit 7. Petitioner's
8 Exhibit 7.
9 THE WTNESS: This looks like the tentative
10 map and special use conditions for St. James Vill age.
11 Q (BY M5. MORRI'S:) That was adopted by the
12 \Washoe County?
13 A Right. In 1992. Correct.
14 Q And if you could turn to page 17 of that
15 exhibit and |l ook at condition 69. Can you describe what
16 that condition says?
17 A Basically, it says if water usage nonitoring
18 denobnstrates the water rights dedicated to serve the
19 project are insufficient, then additional water rights
20 shall be required to serve that demand.
21 Q So it looks |ike Washoe County had a
22 condition that considered that there nmay not be
23 sufficient water and they were going to nonitor it in the
24  future to determne that.
25 A Correct.
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Q Ckay. And now let's |ook at exhibit -- TWWA

Exhibit 16. Sorry I'mmaking you flip all over the
place. This is the Decenber 23rd, 2015 discovery. And
I"d like to direct your attention to page four, and in
particular, Figure 1.

So is this the data that TWVA relied upon in
2015 to nake the determ nation that there was -- that the
St. James Wells 1 and 2 were not sufficient to neet the
reliable water supply for the project into the future?

A Yeah, this and other data as well.

Q And can you describe what is shown on Figure
1?

A So Figure 1 shows the static water |evel and
two nonitoring wells nearby to the St. Janes production
wells. And over essentially a what is that?
20-year-period, there were over 50 feet of water |evel
declines in each of those wells really with very smal
punpi ng anounts relative to their overall water rights.

Q And can you -- Sorry. This is showi ng data
for 1994 through 20157

A Correct.

Q And this was one of the pieces of data that
you were | ooking at to nmake that determnation in the
di scovery?

A Yeah. This was the determnation in the
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di scovery as well as this type of information fed into

the whole Area 15 conjunctive use mitigation program

Q And if we could also turn to Exhibit 6, TWHA
Exhibit 6. Can you pl ease describe what this depicts
I ncl udi ng what the blue and bl ack |ines show as well as
the dotted |ine?

A Sure. So the blue Iine represents the water
| evel s in one of those sane nonitoring wells: St. Janes
nmonitoring well one. And you have that sane tine period
frombasically '95 through 2015.

What the black |line shows is the cunul ative
punmping of its seven wells in the M. Rose Fan.
Basically, it's the nunicipal wells south of M. Rose
H ghway, and over that tinme period, that punping
increased fromonly a couple hundred feet, acre feet to
al nost 2,000 acre feet per year, and the dashed Iine
basically represents when TWVA t ook over

And what you can see fromthe blue line is
the water |levels, conpared to earlier years, started to
stabilize. And the reason that those water |evels are
stabilizing can be seen in the black |ine because at that
sanme tine period, TWA -- that was when we tal ked about
I npl enenting these conjunctive use, sending water up
Arrowcreek and reducing the groundwater punping.

So the groundwater punping went down from
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over 1,500, 1,700, 1,800 acre feet a year to maybe an

average of a thousand acre feet per year. So it was that
reduction in regional groundwater punping that
contributed to the stabilization of the St. Janes water

| evel s.

Q Thank you. M. Enloe, did you reviewthe
Confl uence materials that were submtted separately as
well as part of the Lunbs materials for the 2021 sane
joint discovery?

A Yes, | did.

Q And did sone of your staff neet with
Confl uence to discuss those findings and naterial s?

A Yes, they did.

Q And in general, did your staff agree with the
findings for the Serpa Well tests that were provi ded?

A Yeah, they did agree with the test results
fromthe Serpa Wll to a large extent, and they took
those results and incorporated theminto our regional
nmodel .

If | could just add something. Because of
this regional nodel, there were nodels devel oped in the
early 1990s that identified that there was a problemin
the upper M. Rose Fan with the sustainable water
resources. The nodeling that we did as part of the

facility plan confirmed that.
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Wien TWVA t ook over the systemin 2015, we

wor ked on additional nodels to try to incorporate the
nost conprehensive and avail able information. One of the
big additions to this was we were able to incorporate the
O mat geothernmal facility into the groundwater nodeling
because that was essentially a black box in all of the
ot her groundwater nodels that had been devel oped and we
were never able to get that information. But through
sonme good work of our hydrogeol ogist, they were able to
work with Ormat and get that information, so we feel we
have a very accurate and conprehensive nodel of that
area. Wth respect to the Serpa groundwater nodel, |
mean one of the things --

Q Let's talk -- the Serpa, the well testing,
you nean?

A Ri ght.

Q So you're famliar with that test?

A Yes.

Q Ckay. And what basin are the St. Janes --
What groundwater basin are the St. Janes wel|ls | ocated
I n?

A St. James are in the Pleasant Valley
Hydr ogr aphi ¢ Basi n.

Q And what basin is the Serpa Well located in?

A The Washoe Val | ey Hydrographi ¢ Basin.
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Q And you have a groundwater nodeler on staff;
correct?

A A very good one.

Q And what is his nanme?

A G eg Pohl | .

Q And he updates the regional nodels as you've
j ust descri bed?

A Yes, he did.

Q Your regional nodel |ooks at hydraulic
barriers, does it not?

A Yes, it does.

Q It considers those when it | ooks at regiona
I npacts?

Yes, it does.

Q That woul d include faults?

A Yes.

Q That woul d i ncl ude bedrock?

A And that was really -- with the comments that

John Benedict fromthe State Engineers Ofice, he
provi ded sone input on faulting and so forth, and that
information was al so incorporated into the regional
groundwat er nodel .
Q And so | want to direct your attention to
TWVA Exhibit 25. And let nme know when you get there.
HEARI NG OFFI CER DRI NKWATER:  Sorry. Wi ch
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exhi bit?

Q (BY M5. MORRIS:) TWVA Exhibit 25.
I's this a sunmary of sonme nodel sinulations
that were run by your staff?
A Yes, it is.
Q And on the first page of that exhibit, on the
second paragraph at the very bottom it tal ks about the
nmodel hydraulic conductivity in the vicinity of the Serpa

Wel |l was increased, blah, blah, blah?

A Ri ght.

Q In accordance with an aquifer test at that
well. Do you see that?

A Yes.

Q So the results fromthe Serpa Wl| tests were
i ncorporated into this nodel ?

A That is correct.

Q And can you just briefly summarize what the
nodel results show fromthese runs, in particular
| ooki ng at scenario two?

A Right. So scenario two is basically a
representation in the nodel of increased punping rates
from approved devel opnent up in the area. So not only
does St. Janes Village have an approved tentative nap,
but so does a project called Terrasante, another one

cal l ed Ascente, so there's nuch nore potenti al
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1 developnment up there in that area. So this scenariopatg\(/a\o71
2 |looked at increased punmping levels fromall of those
3 approved devel opments to reflect |ong-termchanges in the
4  groundwater |evel.
5 Q I n your professional opinion, would it be
6 wseto mke a long-termresource supply determ nation
7 based on a two-week test froma well that's not even
8 contenplated to provide water supply?
9 A No.
10 Q Wul d you do it without |ooking at other
11 regional inpacts?
12 A No.
13 Q And finally, in your opinion, and based on
14 the nodelings, is there a hydrol ogic connectivity between
15 the Pleasant Valley Basin and other surroundi ng basins?
16 A Yes, there is. And | just wanted to coment
17 that the Confluence report even recogni zed the
18 conductivity between the punp test at Serpa and the St.
19 Janmes Wlls.
20 Q And | want to direct your attention to
21 Petitioner Exhibit 19. This is a TWA nmeno dated August
22 2nd, 2018 to the file. Does M. Wite work with you?
23 A Yes, he did.
24 Q And are you famliar with this nenp?
25 A Yes.
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Q And | ooki ng at page one, on the fourth

bul l et, does that indicate that the nodel found regiona
drawdown over nuch of the M. Rose Fan exceeding 50 feet
based on future devel opnent ?

A Correct.

Q And does this neno and the nodel results in
Exhibit 25 indicate regional hydrol ogic connectivity?

A I'msorry. Can you repeat that question?
You threw out another exhibit there.

Q "Il strike that. [|'mgoing to nove on
M. Enloe, are you famliar with the valve that's
referenced in Petitioner's conplaint that connects the
M. Rose systemw th the St. Janes systen?

A Yes, | am

Q Are you aware that in 2017 and 2018, the
val ve was opened to hel p address wells being down in
ei ther of those systens?

A Yes, | am

Q Is it generally good public utility -- Is it
prudent for utilities to have redundancy in systens to be
abl e to address outages in other areas?

A Very nuch so

Q Did TWA base its opinions and concl usi ons
about the groundwater availability for the 2015 di scovery

on data fromthe future?
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No.

Q O was it on past data prior to 2017 and
20187

A It was basically the 2015 di scovery and t hat
Figure 1 that we |looked at in there that was prior to
really TWVA taking over the systemand prior to that
val ve even being opened. So during the tinme period when
that val ve was opened was the tine period when the water
l evel s were stable in the St. Janes Wells because of kind
of our reduced groundwater punping.

Q Ckay. Thank you. And if you can | ook again
at Petitioner's brief on page nine, and really focusing
on lines three through 14, essentially four through 14.

A Ckay.

Q Do you agree with that statenent that the
Aut hority woul dn't consider alternative water rights?

A No.

Q Has it changed its opinion from 2015 to 2022?

A No. In the discovery, | think, nmentioned a
couple of alternatives, one being wells down on the
Sierra Reflections property and the other being
suppl emental water rights fromthe Wites Creek Water
Treatnent Pl ant.

Q And if you could reference Exhibit TWA

Exhibit 19, page four, the first full paragraph
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1 A Starting with "However"? rage 4
2 Q Yes. Does that confirmwhat you just said:
3 That other sources of supply or mtigation could be
4  avail abl e?
5 A Correct.
6 Q And does it al so suggest that TWWA's open to
7 considering other supply options as long as they don't
8 have inpacts on the long-termreliability of the regiona
9 groundwater?
10 A Correct.
11 HEARI NG OFFI CER DRI NKWATER:  I'mnot with
12 you. Sorry. He's right.
13 M5. MORRIS: | think it's TWA Exhibit 19.
14 HEARI NG OFFI CER DRI NKWATER:  All right. I'm
15 there.
16 M5. MORRIS: And it's page four.
17 HEARI NG OFFI CER DRI NKWATER  And ny page four
18 is all references.
19 MS. MORRIS: | think you're on the wong
20  exhibit book.
21 HEARI NG OFFI CER DRI NKWATER:  Ch, you're
22 right. Sorry. That's exactly what happens.
23 MS. MORRIS: No worries. [I'Il wait.
24 HEARI NG OFFI CER DRI NKWATER: Got it. Thank
25 you. Sorry.
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Q (BY M5. MORRIS:) So again, |ooking at page

four of --
HEARI NG OFFI CER DRI NKWATER:  Yeah, | see
where you' re tal king about.

Q (BY M5. MORRIS:) -- Exhibit 19. And then
guess in -- | need one second. So just to confirm TWA
woul d be open to | ooking at other water resources and
mtigation?

A Correct.

Q As indicated on page four?

A Correct.

M5. MORRIS: | don't have any further

questi ons.

EXAM NATI ON

BY HEARI NG OFFI CER DRI NKWATER

Q Coul d we go back to ny earlier question about
the de-rating of the well?

A Sure.

Q How and when and how -- | nean, how does t hat
all happen?

A Ckay. So when we were | ooking at
i npl ementing this entire program we were |ooking at
water levels with wells in that entire area, and we

actual ly conducted and revi ewed punp tests on wells and
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so forth. But what we were seeing was that water |evels

were declining rapidly, easily two or nore feet a year
wi th no rebound what soever.

The derating of these wells was not just
limted to St. Janes Village. W also derated -- they're
called two Tessa wells that were equi pped and provi di ng
service to custoners, and the water levels in those wells
were really dropping. So again, cutting back on the
punpi ng reduces that demand on the aquifer

And then there are two other wells. They're
not TWWA wells currently, but they' re associated wth the
Terrasant e devel opnent that have al so been derated for
the sane reason. So we're looking at, | nean, it's
really not just the GPM punping capacity issue, but how
much water can you renove fromthe aquifer in that
| ocation without causing a significant inpact.

HEARI NG OFFI CER DRI NKWATER:  Ckay. Thank
you.

MR, ENLCE: And so these wells were derated
In 2015, as were the other four that |I referred to.

HEARI NG OFFI CER DRI NKWATER: | have one nore
question for M. Estes. | didn't ask you, but | neant to
ask you. You described the process of the application
and the discovery and ny question is: Ws St. Janes

Village treated any differently than any other custoner
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In your process?

MR. ESTES: No, they weren't.

HEARI NG OFFI CER DRI NKWATER:  Thank you.

M5. MORRIS: | remenbered ny last question if
you wouldn't mnd. It was for M. Enloe.

HEARI NG OFFI CER DRI NKWATER:  Ckay.

FURTHER EXAM NATI ON
BY M. MORRI S:

Q When you | ook at other projects and other
di scoveries, do you, in that area, would you use the sane
regi onal nodel ?

A Yes.

Q And you woul d | ook at that punping and assess
based on that regional nodel whether that resource was
sust ai nabl e?

A Correct.

M5. MORRIS: Thank you.

HEARI NG OFFI CER DRINKWATER: | think it's
tinme for us to take a short break. |Is ten mnute us
enough tinme? So let's come back just about a little bit
after 11:00.

(Recess.)
HEARI NG OFFI CER DRI NKWATER: We're back
MR ADDI SON:  Your Honor, this is Mtt
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1 Addison again. | just have two housekeepi ng nattergége ®
2 procedural matters. The first is you had referenced your
3 desire to see an April 19th, 2021 letter from M. Champa,
4 Petitioner's counsel, to our forner partner, Mke Ponti

5 at MDonald Carano, on behalf of TWWA. And M. Chanpa

6 indicated on the record earlier he had three copies of

7 and that and he would distribute it.

8 During the break, we negotiated a stipulation
9 very quickly to sinply take this copy that M. Chanpa

10 provided and anend the record in the matter by amending
11  TWWA's Exhibit Nunber 5 and appending this letter of

12 April 19th, 2021, to the end of Exhibit 5 to suppl enent
13 the record.

14 M. Chanpa, have | stated our stipulation

15 correctly?

16 MR. CHAMPA: That's correct.

17 MR ADDI SON:  Thank you. | appreciate your
18 courtesy very nuch

19 Your Honor, is that okay with you?
20 HEARI NG OFFI CER DRI NKWATER:  Absol utel y.
21 MR ADDI SON:  Thank you very nuch.
22 Secondly, just as | indicated before we took
23 the direct testinony of M. Estes and M. Enloe, we
24 completed -- Ms. Morris conpleted that direct exam nation
25 just about in the time we had allotted, and we want to
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1 make sure that you have a conplete opportunity to aggge I

2 these gentlenmen questions and then open themup for

3 cross-examnation by M. Chanpa. So they're here.

4 They're ready. Any questions you or M. Chanpa have,

5 they're ready to field.

6 HEARI NG OFFI CER DRI NKWATER:  Wbul d you |i ke

7 to do cross-exam nation?

8 MR CHAMPA: Briefly.

9 HEARI NG OFFI CER DRI NKWATER:  Ckay.

10

11 CROSS- EXAM NATI ON

12 BY MR CHAMPA:

13 Q Good norning still. I'mM. Chanpa, on

14  behalf of St. James. Now | think this question is for

15 you, M. Estes. |I'mnot quite sure, but in regards to

16 the NAC provisions, particularly regarding the

17 Authority's 1.1.06.06 Provision, you had stated that you

18 had provided or sought counsel fromthe applicable

19 authorities. | think it was the health departnent.

20 I's there any witing pertaining to that

21 confirmation where the authorities said or the health

22 division said oh, we agree with the 1.1.06.06 provisions?

23 A Vell, in general, we have a letter that says

24  they reviewed and approved our standards.

25 MR ADDI SON: (Cbjection. Excuse ne. | don't
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mean to be interrupting, but that's not the NAC

provision, right?

MR CHAMPA: Correct. No.

MR, ADDI SON: That's the TWWA internal rules.

MR CHAMPA:  TWVA internal rules.

MR. ADDI SON: No offense. | think the
question was posed as referring to the NACs.

MR CHAMPA: Ckay. | apologize. Wuld you
l'i ke ne to rephrase?

MR, ADDISON: | just don't want the record to
be confused, so if you wouldn't m nd

MR. CHAMPA: (kay. Absolutely.

MR ADDI SON:  Thank you.

MR CHAMPA: Let me actually go to the --

MR. ADDISON: And it's the TWVA internal
desi gn; correct?

THE W TNESS:  Un- huh.

M5. MORRIS: [It's Exhibit 20, if you're
| ooking for it.

MR CHAMPA: Exhibit 20.

MS. MORRI'S: Uh-huh

Q (BY MR CHAMPA:) So you indicated earlier

that you took the Truckee Meadows Water Authority
engi neering and construction standards and provided a

copy of those to I think it was the health departnment who
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I's the one who promul gated the NAC provisions regarding
tree systens. |Is that correct?

A Correct.

Q Ckay. And do you have a copy of that
correspondence or was there any witten correspondence?
Sorry. That's conmpound.

MR ADDI SON:  You're fine.

Q (BY MR CHAMPA:) Was there any witten
correspondence fromthe health departnent approving the
1.1.06.06 TWVA standards?

A W have a letter noting their approval of our
standards as a whole. They don't address specific itens
wi t hin those standards.

Q And did the health departnent reviewthe
entirety of what this Exhibit 20, the engineering and
construction standards, design guidelines?

A Yes, and much nore than that.

Q And do we have -- |Is there a copy readily
avai l abl e online of all of these design standards?

A They shoul d be on our website.

Q Ckay. Now | think this m ght be another one
for you. Wien TWA was taking over Washoe County in
particular the STMJd D duties for the southern area of
Reno, particularly the St. Janes region, did TWHA perform

a review of the existing water facilities at St. Janmes?
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1 A Yes, we did. rage 82
2 Q And did you review the well capacities

3 associated with the wells that were there?

4 A The reported capacity, yes.

5 Q Did you also review the existing tree

6 structures?

7 A | don't recall |ooking at that specifically
8 at that tine.

9 Q Were you aware that the tree systens were in
10 excess of 800 feet?

11 A | could have told that by |ooking at the

12  system mapping, but | don't recall doing that

13 specifically either at that point.

14 Q So was it correct then that you had not

15 perforned any maxi mum day demand cal cul ati ons at that

16  time?

17 A No, we did sone rough cal cul ati ons based on
18 the information at hand.

19 Q Did you find that those cal cul ations

20 satisfied the existing NAC provisions?

21 A | will have to review that cal cul ation sheet.
22 | don't recall off the top of nmy head.

23 Q And | woul d pose the same question for the
24  fire demand as well. Wuld that also take a review and
25 confirmwhether those fire demands nmet TWVA's approval ?
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A At that time, we did not have conmputer nodels

built of all of the former county systems, so we would
not have perforned that analysis at that tine.

Q Ckay. Now this question is for you,
M. Estes. Didyou reviewmnmy or St. Janes' Attachment 20

which is the State Engi neer report fronf
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A Yes. Enl oe.
Q Enloe. Did | say Enloe or Estes?
MR ESTES: Estes.
Q My apol ogi es.
A No probl em
Q Yeah, this is in regards to our Exhibit 20,

I f you can get there, please.

M5. MORRIS: Just for the record, if | may,

there's nothing on this that indicates it's an official

docunment fromthe Nevada D vision of Water Resources. In

fact, there's no logo or anything of that nature. It

| ooks like it's just a meno to file from John Benedi ct,

but agai n,

no indication that it's an official docunent

fromthe Nevada Division of Water Resources.

HEARI NG OFFI CER DRI NKWVATER: M. Chanpa, do

you want to explain that or --

MR CHAMPA: No, no.
M5. MORRIS: Just objecting to the

characterization.
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HEARI NG OFFI CER DRI NKWATER: Al l right.

Q (BY MR CHAMPA:) Absolutely. Ckay.
M. Enloe?

A Yes.

Q You' ve been a hydrogeologist in this area for
quite sone tine; correct?

A No. I'ma Professional Engineer. |'mnot a
hydr ogeol ogi st .

Q Ckay. But in that vain, are you famliar
wi th John Benedi ct ?

A Yes, | am

Q Do you know where he works?

A | think he's still working part tine at the
State Engineers Ofice.

Q Ckay. So but have you reviewed this
menor andum from John Benedi ct ?

A Not in detail, no. | relied upon TWA's

hydr ogeol ogy staff to review the technical details of it.

Q | think that's all | have for that then
unl ess -- Wen you reviewed your -- the hydrogeol ogy
staff -- were you aware that they had reviewed this
report?

A Yes.

Q And were you aware that there were different

findings fromthe Confluence report conpared to what the
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1 Authority had created? rage B
2 A | know there were some mnor differences, but
3 as | stated in ny testinony, | believe M. Pohll

4 incorporated the hydraulic properties and nuch of the

5 information that was contained fromtheir punp test into
6 our regional nodel including faults and so forth.

7 MR CHAMPA: Ckay. | have no further

8 questions.

9 MR. ADDI SON:  Your Honor, if you don't m nd,
10 we just have one followup. M. Mrris does. \Very

11  brief.

12 HEARI NG OFFI CER DRI NKWATER:  Ckay.

13

14 FURTHER EXAM NATI ON

15 BY M5. MORRI S:

16 Q M. Estes, when TWVA took on the county

17 system you just took it as it was; correct?

18 A True.

19 Q You didn't have the opportunity to anend it.
20 It wasn't |ike an annexation where you could require
21 things to be anended?
22 A That is correct.
23 Q To make the system better?
24 A Yes, that's correct.
25 M5. MORRIS: Thank you. No further

Litigation Services | 800-330-1112
www. | i tigationservices.com




TRANSCRI PT OF PROCEEDI NGS - 03/31/2022

© 00 N o o b~ O w N PP

N N RN N NN R R R R R R R R R e
O A W N B O © 00 ~N o 0o » W N Bk, O

Page 86
questi ons.

HEARI NG OFFI CER DRI NKWATER: | think ny
questions were answered already, so thank you.

MR ADDI SON:  Thank you. That woul d concl ude
TWVA' s case-in-chief.

HEARI NG OFFI CER DRI NKWATER:  Thank you.

MR ADDI SON:  Thank you.

HEARI NG OFFI CER DRI NKWATER:  Ckay.
M. Chanpa, your rebuttal ?

MR CHAMPA: This is going to be a bit |onger
than ny opening, so bear with ne.

MR. ADDI SON: | appreciate your good nature.

MR CHAMPA: | try. Now, the St. Janes,
based upon all of the information it's provided, has
shown in conparison to the authorities's findings that
the discovery is erroneous in view of the substantia
evi dence on the whole record. The Authority's discovery
is arbitrary, capricious and abuse of discretion, and
their positionis still in violation of Nevada water |aw
and the various constitutional principles and doctrines
associated with water.

The Authority gave no regard for the County's
expertise as to why a tree system shoul d be used.
I nstead, the Authority based its decision on its

Interpretation of the pertinent code and then doubl ed
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down on utilization of its annex requirenents and

concluded that the tree systemis not viable.

The Authority attenpted to discredit the
capacity of the wells by derating them because they just
said so and decided to do so. The Authority attenpted to
forfeit portions of St. Janes' water rights through nmeans
that result in violations of |ong-standing doctrines of
western water |aw and Nevada water |aw itself because it
sai d so.

In all, the Authority picks and chooses what
It wants, how it wants it and when all because it says
so. Because of this and the papers on file representing
the substantial evidence on the whole record, the Hearing
O ficer should overturn the discovery inits entirety.
That's it.

HEARI NG OFFI CER DRI NKWATER: | have a
question for you.

MR CHAMPA: (kay.

HEARI NG OFFI CER DRI NKWATER: Pl ease expl ain
to me the |legal inpact of property being reverted to
acreage. | know | didn't say that exactly right, but you
know what | nean.

MR, CHAMPA: M understanding -- and this is
not my realm so | think I would probably do best to

wite a meno or a brief in very short order to not put
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1 anything on the record that is incorrect.

2 HEARI NG OFFI CER DRI NKWATER: |s that

3 acceptabl e?

4 MR ADDI SON: Wl l, Your Honor, what I'd |like
5 todois add to that. And I'd like M. Enloe or

6 M. Estes to answer that question because they can

7 explain the practical effect of returning land to

8 acreage. And it's a footnote three in our brief toward
9 the beginning. | believe it's page five or so.

10 And that's something | would |ike one of our
11 gentlenmen to tal k about because it does have effect. And
12 ['I'l just, as an offer of proof, sunmarize it. Wat it
13 does is start the process over at that point. That

14  becones raw | and which then, if the devel oper wants to
15 subsequently develop it, he or she or they or it has to
16 come back and ask for nore discovery, do an application,
17 the whole nine yards for service. So again, just an

18 offer of proof froma lawer. But |I'd prefer, if you're
19 going to allow that, which | have no objection to, that
20 one of these gentlenen speak to it first from our
21  perspective.
22 HEARI NG OFFI CER DRI NKWATER:  Ckay,
23 M. Chanpa. How soon can you get that to ne?
24 MR. CHAMPA:  Thur sday.
25 HEARI NG OFFI CER DRI NKWATER: | have only ten,
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| think, either ten or ten days to --

MR. CHAMPA: Monday.

HEARI NG OFFI CER DRI NKWATER:  Monday? Monday
I s good.

MR CHAMPA: Ckay.

HEARI NG OFFI CER DRI NKWATER:  Thank you.

MS5. MORRIS: Just, Your Honor, if there are
additional l|egal argunents raised, we'd |ike the
opportunity to respond by Tuesday. There may not be, but
If there's new | egal argunments raised, we should have the
opportunity to respond.

HEARI NG OFFI CER DRI NKWATER: Yes, that seens
fair to ne.

MR ADDI SON:  And do you want concurrent
letters on the first day with the ability to provide --

HEARI NG OFFI CER DRI NKWATER: | think you're
going to ask your question and | et your people answer
here. If you' d like to wite a brief as well, | suppose
you could do that by Mnday as well.

MR ADDI SON:  Well, thank you. Because what
ny point was very specific. And | said | would Iike one
of these gentlenmen to opine on the practical effects of
that with TWHA, not necessarily the |egal side.

HEARI NG OFFI CER DRI NKWATER:  Ckay.

MR ADDI SON:  So we woul d appreciate the
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opportunity to simultaneously brief the issue on Mnday,

but I would like the practical side on the record now as
wel | .

HEARI NG OFFI CER DRI NKWATER  Ckay. Let's do
t hat .

MR ADDI SON:  Gentl enen, which of you is
best? M. Estes?

MR ESTES: I'mgoing to take a stab at it
first.

MR ADDI SON: Ckay, sir. Do you now
understand the context of the question?

MR ESTES: | do.

MR ADDI SON: Ckay. What happens when | and
Is returned to acreage?

MR, ESTES: As | tried to describe earlier,
when that happens, it's basically the land goes from a
subdi vi sion plat, an approved subdivision to raw | and.
In my mnd, that starts the process of all over again for
the property owner as far as obtaining a final nmap again
on that property in the future, and as far as TWVA goes,
it's they're starting all over again with us.

MR. ADDI SON: So describe each -- just
sumarize again quickly this, each step of that process,
pl ease, in chronol ogi cal order.

MR ESTES: As far as TWVA processes are
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concerned, they would have to apply for a discovery.

They woul d have to apply for annexation. And ultimtely,
assum ng that annexation agreenent is executed, they
woul d have to apply for a water service agreenent.

MR ADDI SON:  So, in other words, it's
starting conpletely over?

MR, ESTES: Correct.

MR. ADDI SON:  And nothing that's done
bef orehand is binding on that started-over process;
correct?

MR ESTES: That is correct.

MR. ADDI SON: (Ckay. Because conditions could
change in the interin®

MR ESTES: Absolutely.

MR ADDI SON: Ckay. And that's why a
di scovery woul d be necessitated again, the process be

conpl eted agai n before any prom ses of service would be

made?

MR ESTES: That's right.

MR ADDI SON: Ckay. Thank you, Your Honor.
That's all | have.

HEARI NG OFFI CER DRI NKWATER:  Ckay. | believe
you guys get a final rebuttal, although I lost nmy piece
of paper.

MR ADDI SON:  We do not.
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HEARI NG OFFI CER DRI NKWATER:  Ch, you do not?

MR. ADDI SON:  No.

HEARI NG OFFI CER DRI NKWATER: Ckay. So at
this point, | amawaiting two briefs on Monday with
responses to each other's briefs by Tuesday, let's say,
5:00 o' clock each day. And ny report will be delivered
in accordance with the tine frame set out in Rule 8.

Does anyone have any questions for ne?

MR. ADDI SON: | do, Your Honor.

Singl e-spaced |l etter okay instead of a traditiona
pl eadi ng brief?

HEARI NG OFFI CER DRI NKWATER:  Yes.

MR ADDI SON: O do you want a pl eading

brief?

HEARI NG OFFI CER DRI NKWATER:  What ever form
you' d like. | canread it either way. And then can we
have a page limt? | nmean, | don't want to get this out
of control and create, you know -- |'m concerned about

the potential for new arguments.

MR CHAMPA: No. | appreciate it.

MR. ADDI SON: How about two pages,
singl e-spaced letter?

HEARI NG OFFI CER DRI NKWATER. I's t hat
acceptable to you?

MR CHAMPA: That's acceptable.
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1 MR ADDI SON:  Thank you. | just want tga geEB
2 paraneters around it in light of the tight deadlines.

3 HEARI NG OFFI CER DRI NKWATER:  Thank you. 1've
4 been reading a lot lately.

5 MR ADDI SON:  Thank you, Your Honor. W

6 appreciate that.

7 MR ADDI SON: And exchange them by e-mail and
8 get themto you by email as well?

9 HEARI NG OFFI CER DRI NKWATER:  Yes, pl ease.

10 That woul d be excellent.

11 MR ADDI SON: Got it.

12 HEARI NG OFFI CER DRI NKWATER: | just want to
13 nmake sure | have all of ny questions answered for

14 M. Chanpa.

15 HEARI NG OFFI CER DRI NKWATER: M. Chanpa, in
16  your brief on page nine, you talk about and we discussed
17 this briefly earlier, but | still want to circle back to
18 this. You talk about this at Iline 15. The Authority's
19 decision effectively nullifies a |arge portion of
20 Petitioner's water rights. Explain that, please, that
21 statenent.
22 MR, CHAMPA: Wi ch |ine again?
23 HEARI NG OFFI CER DRI NKWATER:  |'m sorry. Your
24 page nine, line 15. It's the last full paragraph on the
25  page.
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MR CHAMPA: (kay. Yeah. So this goes back

to the aspect of St. James has dedi cated water rights
wth the Authority. There's a certain anmount. | can't
specifically remenber. Let's say it's 160 have been
utilized for both services, so that |eaves 40 |eft.

That's 40 acre feet of water rights that are
a property right, and the Authority is now saying you
cannot use these. You have to bring different water
rights. You have to use water rights fromthe Serpa Wl
or potentially a Pleasant Valley or creek rights in lieu
of that. And so those 40 water rights in St. Janes
position have just vanished. And that's the sinplest |
can make the argunent.

MR. ADDI SON:  Your Honor, may | rebut that?

HEARI NG OFFI CER DRI NKWATER:  Yes, pl ease.

MR, ADDISON: And | don't need to do it.
would like M. Enloe to do it, please, because |I'd |ike
you to hear it fromthe horse's mouth. M. Enloe?

MR ENLCE: | don't believe that statenent is
correct because we will accept St. Janes Vill age
groundwat er rights. There's never been an issue with
t hat.

The issue is we need supplenental rights in
addition to those groundwater rights to nmake a full water

supply. So it's really the conbination of the two, the
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groundwat er rights and the supplenmental Wiites Creek

rights. Because on their own, the groundwater rights
don't provide a sustainable supply, nmy professional
opi ni on.

On their own, the Wites Creek water does not
provi de a sustainable supply because of it's really
timng issues. There's a lot of water in the creek
spring runoff, and then in the sunmer, it goes down and
there's not nmuch water available. So it's the
conbi nation of the groundwater rights and the Wites
Creek surface water rights that nmake a full sustainable
wat er supply.

MR ADDISON:. M. Enloe, 1'd like to ask you
a question. Are the groundwater rights gone, as
M. Chanmpa put it?

MR ENLOE: No. No.

MR ADDI SON:  Wiere are they and can they be
returned? And if so, in full?

MR ENLOE: Bank with TMM. |f they want
t hem back, send us a letter.

MR ADDI SON: All of then?

MR, ENLCE: \Watever.

MR ADDI SON:  So yes?

MR ENLOE: Yeah. Sorry. Yeah.

MS. MORRIS: Al of the ones that are not
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1 commtted -- rage %
2 MR ENLOE: Not commtted. Right.

3 M5. MORRIS: -- to other projects.

4 MR ENLOE: Right. Exactly. But, | nmean,

5 that really serves no purpose because you still need --

6 you need the groundwater rights to be able to punp water
7 fromwells. This conjunctive use programis giving you
8 the opportunity to use those groundwater rights, Iike |

9 said, because on their own, they're not sustainable. But
10 wth supplenmental surface water rights, they are.

11 MR. ADDI SON:  Thank you, sir. Appreciate the
12 clarification.

13 HEARI NG OFFI CER DRI NKWATER:  Thank you. That
14 is ny last question as well. So |I thank you all for your
15 time today and | ook forward to seeing your briefs on

16  Monday.

17 M5. MORRIS: Thank you.

18 MR ADDI SON:  Thank you, Your Honor.

19 HEARI NG OFFI CER DRI NKWATER: Have a good day.
20 (The proceedi ngs concluded at 11:27 a.m)
21 - 00o0-
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1 STATE OF NEVADA )
2 WASHOE COUNTY 3
3
4 I, NICOLE J. HANSEN, Court Reporter for the
5 adm ni strative hearing, do hereby certify:
6
That on the 31st day of March, 2022, | was
! present at said neeting for the purpose of
° reporting in verbatimstenotype notes the within-entitled
° public neeting;
10
11 That the foregoing transcript, consisting of pages 1
12 t hrough 96, inclusive, includes a full, true and correct
13 transcription of ny stenotype notes of said public
14 nmeeti ng.
15
Dat ed at Reno, Nevada, this 1st day of
0 April, 2022.
17
18 )
o Nicole ). Hansen
20 Nl COLE J. HANSEN, NV CCR #446
CAL. CSR 13,909 RPR, CRR, RMR
21
22
23
24
25
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HEALTH | NFORMATI ON PRI VACY & SECURI TY: CAUTI ONARY NOTI CE ?

Litigation Services is committed to conmpliance with applicable federal
and state |aws and reqgul ations (“Privacy Laws”) governing the
protection andsecurity of patient health information.Notice is
herebygiven to all parties that transcripts of depositions and |ega
proceedings, and transcript exhibits, may contain patient health
information that is protected from unauthorized access, use and
disclosure by Privacy Laws. Litigation Services requires that access,
mai nt enance, use, and disclosure (including but not Iimted to

el ectroni c database maintenance and access, storage, distribution/

di ssem nation and communication) of transcripts/exhibits containing
patient information be performed in conpliance with Privacy Laws.

No transcript or exhibit containing protected patient health
information may be further disclosed except as permtted by Privacy
Laws. Litigation Services expects that all parties, parties’
attorneys, and their H PAA Business Associates and Subcontractors will
make every reasonable effort to protect and secure patient health
information, and to conply with applicable Privacy Law mandat es
including but not limted to restrictions on access, storage, use, and
disclosure (sharing) of transcripts and transcript exhibits, and

applying “m ni num necessary” standards where appropriate. It is

recommended that your office reviewits policies regarding sharing of

transcripts and exhibits - including access, storage, use, and

disclosure - for conpliance with Privacy Laws.

© All Rights Reserved. Litigation Services (rev. 6/1/2019)
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TRUCKEE MEADOWS WATER
A U T H O R I T Y
) Quality. Delivered.

April 18, 2022

Nicole J. Hansen
Litigation Services
Via E-Mail: transcripts@litigationservices.com

Re: Hearing Transcript Re St. James Discovery- Annexation 1H-2C: PLL #21-8275
Ms. Hansen:

We have received the March 31, 2022, transcript for the above referenced hearing. Upon review of the
transcript by Mr. Scott Estes, Mr. John Enloe, and myself, we submit the following transcription
corrections:

e Global change throughout the transcript of “TWMA” to “TMWA”
e Onpage?9, line 15, strike “deposition” and insert “December”

e On page 39, line 8, strike “usually”

e On page 44, line 12 strike “please” and insert “meet”

e Onpage 49, line 17, strike “were” and insert “we are”

e On page 49, line 23, strike “in” and insert “if”

e On page 51, line 14, strike “by” and insert “from”

On page 53, line 18 strike “district” and insert “direct”

On page 55, line 21 insert “Director of” after “as” and before “natural resources’
On page 66, line 13, strike “Mr.” and insert “Mt.”

On page 71, line 23, strike “did” and insert “does”

e On page 73, line 9, strike “of kind”

e On page 95, line 19, add “ed” to “bank” should read “banked”

4

Should you have any questions, please feel free to contact me.

Sincerely,

Stefanie Morris

Cc: Evan Champa
Bonnie Drinkwater

775.834.8080 | tmwa.com | 1355 Capital Blvd. | P.O. Box 30013 | Reno, NV 89520-3013
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Exhibit D

Matthew C. Addison, Esq. (NSBN 4201)
McDONALD CARANO LLP

100 West Liberty Street, 10th Floor
Reno, NV 89501

Telephone: (775) 788-2000

Facsimile: (775) 788-2020
maddison@mcdonaldcarano.com

Attorneys for Respondent Truckee Meadows Water Authority

ST. JAMES’S VILLAGE, INC., a Nevada )
corporation, )
)
Petitioner, )
) In Re: Notice of Dispute of Action taken by
v ) the Rule 8(b) Regarding St.
) Jame Annexation 1H-2C; PLL#
TRUCKEE MEADOWS WATER ) 21-8275
AUTHORITY, a joint powers authority under )
NRS277, ;
)
Respondent. )
)
RESPOND ’S REPLY TO TO STRIKE OR FOR FEHEARING

Respondent Truckee Meadows Water Authority (“TMWA”), by and through its
undersigned counsel of record, hereby submits this Reply to Petitioner’s Motion to Strike or for
Rehearing (“Reply™), pursuant to the Hearing Officer’s authorization to do so. This Reply is based
upon the facts and legal authorities cited herein and the Exhibits attached hereto.

DATED this 18" day of April, 2022.

McDONALD CARANO LLP
Matthew C. (NSBN 4201)
100 West Liberty S Oth Floor

Reno, NV 89501

Telephone: (775) 788-2000
maddison@mcdonaldcarano.com
Attorneys for Respondent TMWA
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INTRODUCTION

The testimony of TMWA’s two witnesses was and remains undisputedly truthful, and they
have confirmed it to be so, under oath, after a careful review of the certified court reporter’s
transcript. Petitioner had at least three separate and clear opportunities, during the hearing, to
object and demand the witnesses be sworn, but it never did so. As Petitioner cites no factual
evidence or legal authority in support of its request for alternative relief, its Motion to Strike or
For Rehearing (the “Motion”) is unfounded, without merit and should be denied in its entirety.

ARGUMENT

L The Witnesses Have Sworn, Under Qath, They Testified Truthfully.

Each of TMWA'’s witnesses has sworn, under oath, that all of his testimony given on March
31, 2022 was and is completely truthful. See Affidavits of Scott Estes and John Enloe, attached
hereto as Exhibits “A” and “B”, respectively. Tellingly, nothing in the Motion even questions the
veracity of either witness. Its bald, underlying assertion is the Hearing Officer should simply
enforce “form over substance”.
1L Each Witness Has Confirmed, Under Oath, The Transcript Preserved His Truthful

Testimony.

A true and correct copy of the certified court reporter’s transcript of the March 3 1% hearing is
attached hereto as Exhibit “D”. See Affidavit of Matthew C. Addison, attached hereto as Exhibit
“C”, at paragraph 6. Each of TMWA’s witnesses has carefully reviewed his entire testimony set
forth in that transcript and confirmed, under oath: (a) but for a few minor reporting errors, the
transcript fully and accurately reflects his substantive testimony; (b) his substantive testimony
reflected therein was and is completely truthful; and (c) had he been sworn prior to giving his
substantive testimony, it would not have differed, at all, from that reported in the transcript. See
Exh. “A” at paragraphs 5-13, and Exh. “B” at paragraphs 5-12.

Petitioner agreed to have the hearing reported and to pay half of the reporter’s charges, but its
Motion is devoid of any mention of, let alone challenge to, the transcript’s reliability. A true and

correct copy of Mr. Champa’s e-mail of March 22, 2022 is attached hereto as Exhibit “E”; see
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Exh. C, at paragraph 7. Clearly, Petitioner agreed to purchase the transcript to memorialize “the
record” and support a future challenge to this Hearing Officer’s anticipated decision. Thus, its
present attempt to convince the Hearing Officer to ignore that same transcript to establish the
truthfulness of the subject testimony is disingenuous.

III.  Petitioner Never Objected on the Oath and Cross-Examined the Witnesses.

As the certified court reporter’s transcript reflects, Petitioner did not object to Mr. Estes’
introduction and recitation of the procedural history of the matter. See Exhibit “D” at pgs. 4-5.
Petitioner then failed to object at the beginning of, or during, the direct testimony of either witness.
Id at pgs. 36-78. Finally, even after a break in the proceedings, specifically offered and taken to
allow Petitioner’s team to hone its cross-examination points, Petitioner proceeded, without
success, to “clarify” the witnesses’ testimony, but never questioned either’s truthfulness or
objected to their lack of an opportunity to swear an oath. Id at pgs. 78-85.

IV. The Attached Affidavits are Admissible and Appropriate Evidence.

In response to Petitioner’s Motion, the Hearing Officer specifically directed Respondent’s
counsel to provide her “... with affidavits from Mr. Enloe and Mr. Estes in accordance with NRS
223B.123(3).” A true and correct copy of Hearing Officer Drinkwater’s e-mail to counsel of April
15, 2022, is attached hereto as Exhibit “F”; see Exh. C, at paragraph 8. The Hearing Officer’s
direction was and is perfectly consistent with her express, statutory authority to receive evidence
in the form of affidavits. See NRS 233B.123(1).

V. Petitioner Cannot Demonstrate Any Prejudice.

As set forth above, (a) Petitioner’s Motion does not challenge the truthfulness of either
witness’ testimony; (b) each witness has affirmed the truthfulness of all of his substantive
testimony, under oath, following a careful review of the transcript; and (c) the Hearing Officer is
statutorily entitled to receive evidence in the form of affidavits.

In order to prevail on any claim the attached Affidavits (see Exh. “A” and Exh. “B”) do
not obviate its concerns, Petitioner would have to prove it would be “prejudiced substantially” by
their admission. NRS 233B.123(1). To show prejudice, Petitioner would have to solicit

admissions from the witnesses that they felt free to be dishonest because they realized they were
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not under any binding obligation to tell the truth. Without so much as an allegation that either
witness testified untruthfully, the likelihood of success of such an endeavor is obviously so slight
that even the assertion of such a claim would be patently absurd. This is especially true since both
witnesses have confirmed, under oath, that had they been sworn prior to giving their testimony at
the hearing, it would not have differed, at all, from that reported in the transcript.

The attached Affidavits simply complete this hearing’s formal record. They clearly do not
constitute “new” evidence or additions to either witness’ substantive testimony. As such,
Petitioner has no grounds to assert any prejudice, let alone “substantial prejudice”, to justify a
request for a new hearing or a rehearing.

CONCLUSION

Petitioner failed to achieve the relief it sought through a full and fair briefing and hearing
process, which included supplemental briefs, so it now seeks a second “bite at the apple” before a
different hearing officer. There are, however, simply no allegations, which, if proved, would
support any conclusion, by any hearing officer, that a rehearing of the matter would result in any
substantive difference in the facts provided by the subject witnesses. This Hearing Officer has
reasonably exercised her discretion to receive the attached Affidavits to finalize the formal record
in an expeditious and efficient manner, which is clearly within her statutory authority. Thus,
Petitioner’s Motion should be DENIED, in its entirety.

DATED this 18™ day of April, 2022.

McDONALD CARANO LLP

Matthew C. son, Esq. (NSBN 4201)
100 West Liberty Street. 10th Floor
Reno, NV 89501
T (775) 788-2000

.com
Attorneys  Respondent TMWA
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of McDonald Carano LLP and
on the 18™ day of April, 2022, I caused to be served a true and correct copy of the foregoing
RESPONDENT TRUCKEE MEADOWS WATER AUTHORITY’S OPPOSITION TO
MOTION TO STRIKE TESTIMONY OF WITNESSES FROM THE RECORD OR, IN
THE ALTERNATIVE, REQUEST FOR REHEARING on the parties below by electronic
mail to the email addresses listed below:

Timothy A. Lukas, Esq.
Bryce C. Alstead, Esq.

Evan J. Champa, Esq.
Holland & Heart LLP

5441 Kietzke Lane, 2™ Floor
Reno, NV 89511
TLukas@hollandhart.com
BAlstead@hollandhart.com
EJChampa@hollandhart.com

Nancyf'A. H

4856-4472-3228, v. 2
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Matthew C. Addison (NSBN 4201)
McDONALD CARANO LLP

100 West Liberty Street, 10th Floor
Reno, NV 89501

Telephone: (775) 788-2000
Facsimile: (775) 788-2020
maddison@mcdonaldcarano.com

Attorneys for Respondent Truckee Meadows Water Authority

ST. JAMES’S VILLAGE, INC., a Nevada )
corporation, )
)
Petitioner, )
) InRe: Notice of Dispute of Action taken by
v ) the Authority — Rule 8(b) Regarding St.
) James Discovery-Annexation 1H-2C; PLL#
TRUCKEE MEADOWS WATER ) 21-8275
AUTHORITY, a joint powers authority under )
NRS277, ;
)
Respondent. )
)
VIT OF MA NDENT’S REPLY
TO STRIKE OR FOR

COUNTY OF WASHOE )
STATE OF NEVADA 3 >

I, MATTHEW C. ADDISON, having first been sworn, state that:

1. I am over the age of eighteen (18) years. I have personal knowledge of the facts
stated within this Affidavit. If called as a witncss, I would be compctent to testify to these facts.

2. I am an attorney duly licensed to practice law in the State of Nevada, an attorney
in the law firm of McDonald Carano LLP, and I presently serve as counsel for Respondent Truckee
Meadows Water Authority (“TMWA?”).

3. I have personal knowledge of the procedural history of this action and offer this

Affidavit in support of the TMWA’s Reply to Motion to Strike or for Rehearing (“Reply”).
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4. Attached to Respondent’s Reply as Exhibit “A” is a true and correct copy of the
Affidavit of Scott Estes.

S Attached to Respondent’s Reply as Exhibit “B” is a true and correct copy of the
Affidavit of John Enloe.

6. Attached to Respondent’s Reply as Exhibit “D” is a true and correct copy of
Litigation Services’ “Transcript of Proceedings”, Job Number 863093, from the March 31, 2022
Hearing “In the Matter Of: In Re: Notice of Dispute of Action Taken by the Authority”.

7. Attached to Respondent’s Reply as Exhibit “E” is a true and correct copy of Mr.
Champa’s e-mail of March 22, 2022.

8. Attached to Respondent’s Reply as Exhibit “F” is a true and correct copy of
Hearing Officer’s e-mail to counsel of April 15, 2022.

9. I declare under penalty of perjury under the laws of the State of Nevada that the
foregoing is true and correct.

DATED this 18™ day of April 2022.

(UMMU@

Matthew C.Addison

SUBSCRIBED and SWORN to before
me this| & |nday of April, 2022.

:[AMWW

Notary Public

_ KIM MORGAN :
2\ Notary Public - State of Nevada :
=~ 7/ Appoirtmont Recordad in Washoe Coury §
No: §9-57488-2 - Expires Nov, 01, 2022 :

4892-5710-0316, v. 1
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EXHIBIT “D”

(Omitted for 7/26/2022 hearing
because transcript is attached as
TMWA Ex. "C.")



Exhibit 1-A

Krater Consuiting Group, PC Ph: (775) 815-9561
801 Dartmouth Drive Fax: (775) 786-2702
Reno, Nevada 89509 E-mail: Ken@K raterConsLitingGroup.com

Transmittal

To: Danny Rotter, P.E., Engineering Manager
Truckee Meadows Water Authority

Nancy Raymond, New Business Project Coordinator
Truckee Meadows Water Authority
From: Kenneth Krater, P.E. /‘M’{ B

CC: Fred Woodside, St. James Village
Evan Champa, Holland and Hart

Date: November 3, 2021

RE: Annexation and Discovery Request for a Portion of St. James Village

Danny and Nancy,

I am pleased to submit an Annexation and Discovery application for a portion of St. James Village. The
application Is specific to Tract Maps, #4567 (Sloane Court), #4705 (Golden Yarrow Court}, and #5331 (7-
infill lots). Sloane Court and Golden Yarrow Court were reverted to acreage during the great recession
but previously approved for water service by the Washoe County Department of Water Resources
{(WCDWR).

Lumos Engineers just completed a Preliminary Engineering Report along with a previous technical
memorandum that combined provide detailed information on the St. James water system that was
originally designed, financed, and constructed by the developer. It should be noted that at the time the
St. James water system was designed and built, it met all the existing NAC 445A water works
reguirements and was approved by WDWR when they accepted the infrastructure.

We were recently informed by TMWA that Lumos cannot be provided with TMWA’s water model to do a
more detailed transmission study. Said study would help to develop looping strategies for the existing and
future phases of development in the service area and help create redundancy in the existing and future
distribution piping network along with better fire flows. But we understand TMWA's concerns in
providing the model to third party consultants and look forward to developing a resolution on this
matter.

The information provided in the enclosed reports on the two system wells and single water tank is in my
opinion, valuable information. We will want to work with TMWA long term to prepare a broader study to
evaluate looping strategies for the existing and future phases of development including model calibration
to ensure accurate results to the satisfaction of both TMWA and the developer. But, as we are in great

hitps:#kraterconsultingaroup-my.sharepoint comipersanalien_kegnv_comDocuments/2001 KKC Projects/2125-01 Fred Woodside St
James/UtifitesWater TMWA/Annexation/th and 2KCG Transmittal fo TMWA 14_3_21.docx



need of additional recorded lots for sale, we are only requesting a fairly simple annexation and discovery
and feel that the enclosed Lumos reports provide adequate information to help speed this process along.
Lumos’s reports clearly show that the existing two wells and single water tank provide adequate capacity
for the number of units associated with this annexation and discovery request.

Please note that Unit 2C and two of the seven lots in Tract Map #5331 are already in TMWA'’s service
territory. We have included an exhibit that demonstrates this fact. 1 have alse included the original tract
maps, original approved water plans, assessor maps and exhibits showing all of the properties within St.

James Village and the location of the subject tract maps, proof of property tax payments, and a corporate
resolution showing that Fred Woodside is authorized to sign on behalf of St. James Village.

Sincerely,

Kenneth Krater, P.E., MSCE

® Page 2















CORPORATE RESOLUTION AND AUTHORIZATION OF CORPORATE
REPRESENTATIVE OF ST. JAMES VILLAGE, INC.

The Board of Directors of St. James Village, Inc., a Nevada corporation {the “Corporation”)
through Its Board of Directors hereby resolves and authorizes Frederick D. Woodside to act as
the authorized agent of the Corporation to execute on behalf of the Corporation any and all real
estate related documents, including but not fimited to: (1) execution of documents from a state
or local regulatory agency for land use, entitlements or water use; or (2) execution of documents
related to the sale of individual lots at St. James Village. This authorization does not extend to
the bulk sale of the St. James Village lots.

Dated__ Oy g 32 019

ST. JAMES VILLAGE, Inc., a Nevada corporation

By: R >3
Ghassan Al Dahlawi, Chairman and President

STATE OF NEVADA )
} ss.
COUNTY OF WASHOE )

This instrument was acknowledged before me on March 4, 2019 by Ghassan Al Dahlawi,
as Chairman and President of St. James's Village, Inc.

SR SUSAN G. DAVIS
P8 Notary Publlc - Siato of Nevada

Apgoiniziart Recorded In Washos Courty
“““ No: 86-87768-2 - Expires July 24, 2010 Notary Public




Exhibit 1-B

L

LUMOS

Technical Memorandum

To: Fred Woodside

From: Michael Hardy, P.E., P.G., WRS

Cc:  Kenneth Krater

Title: St. James Village Water System Analysis for 12 Additional Annexed Lots

Date: August 24, 2021

1.0 INTRODUCTION

The St. James Village Development is a gated mountain community located approximately 7 miles
up Mount Rose Highway (Hwy 431), from Hwy 395, to Joy Lake Road and then approximately 2
miles down to the guard station. The water system was originally developed in the mid 1990’s by
St. James Village Inc. and dedicated to Washoe County Department of Water Resources (WDWR).
On December 31, 2014, WDWR and Truckee Meadows Water Authority (TMWA) consolidated
their two water utilities, which is now operated by TMWA, making TMWA the owner and operator
of the water system in the St. James Village Service Area. The St. James Service Area straddles
two hydrographic basins, which include the Pleasant Valley (Basin #88) and Washoe Valley (Basin
#89) (Fig. 1).

The water system, which serves the St. James Village gated community, also serves several
additional single family residential lots (13 lots) with homes outside the St. James Village gated
community on Joy Lake Road. These lots are located up to a mile back up Joy Lake Road to the
intersection of Austrian Pine Road where TMWA has a pressure reducing station and a cluster of
three water valves that are only opened in the event of an emergency (Fig. 2).

The St. James Village water system currently consists of 1) two production wells, 2) a 1-million-
gallon (MG) storage tank (located on Bennington Court cul-de-sac), and distribution water mains
separated into 5 pressure zones. Many of the existing distribution water mains contain dead ends
lacking proper looping, which is important for service redundancy and greater fire flow to the
customers.

To date, the St. James Village Development has recorded 227 lots through final mapping with
approximately 240+ lots (1 acre+ in size) left to record. Currently, St. James Village has seven
lots that were approved by Washoe County, but not annexed into the TMWA service area at the
time of approval. Additionally, St. James Village Development would like to have an additional
five lots recorded in the next month, making a total of 12 lots annexed into TMWA's service area.






Exhibit 1-C

St. James Village, Inc.

St. James Water System Preliminary
Engineering Report

November 01, 2021

Prepared For:
St. James Village, Inc.
St JAMESS Vit 1AGE 4100 JOY Lake Road

Reno, NV 89511

Prepared By: 11-01-2021
9222 PrOtOtype Drlve Digilatly signed by Michael
L Reno, NV 89521-8987 onGeus,
LUMOS 775 | 883-7077 Michael Hardy o=t & etotuer
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St. James Water System Preliminary Engineering Report
St. James Village, Inc.

November 01, 2021
Washoe County

month annual usage period, the ADD and MDD for common area irrigation usage was calculated
as 10,330 gpd and 18,750 gpd, respectively. This equates to a multiplying factor of 1.82. Adding
the HOA common area irrigation demands to the SFR demand equates to an ADD flow rate of 84
gpm and a MDD flow rate of 207 gpm. Table 4.2 contains a summary of the analysis from the
three years of meter data.

Table 4.2: Existing Demand Based on Three Years Average (2018 — 2020)

Totai
Average Total System System
No. of Daily Average Average MDD
Customer Class Customers Demand Demand per Daily Required
(gpdpc) Day (gpd) Demand (gpm)
(gpm)
Residential 159 700 111,300 77 194
HOA Irrigation i 10,330 10,330 7 13
Subtotal 160 N/A 117,245 84 207

Using the SFR ADD and MDD previously discussed, Table 4.3 contains the system demand
required to serve all current and future recorded lots that are considered part of the St. James
Service Area. The future recorded lots include an additional 18 residential lots outside the gated
community that are within the existing service area and 81 lots located inside the St. James
Village gated community. Quantifying all the future recorded lots results in a total future ADD
system demand of 132 gpm and a MDD of 327 gpm.

Table 4.3: Future Demand at Buildout

Total
Average Total System System
No. of Dail Average Average MDD
Customer Class Customers Demazld Demandgper Daihil Required
(gpdpc) Day (gpd) Demand (gpm)
(gpm)
Existin
Ros dengal 159 700 111,300 77 194
HOA Irrigation 1 10,330 10,330 7 13
Remaining Lots
inside St. James 81 700 56,700 39 98
gated community
Added Lots
outside of St. 18 700 12,600 9 22
James gated
community
Total 259 186,545 132 327

NAC 445A.6672 requires a system that relies exclusively on wells to provide a total well capacity
sufficient to meet the MDD when all the wells are operational (total capacity), or the ADD with
the most productive well out of service (firm capacity). Based on data provided by TMWA, Well-
1 has an average flow rate of 285 gpm and Well-2 has an average flow rate of 320 gpm. The
available total capacity with both wells in service is 605 gpm, as shown in Table 4.4, With Well-
2, the largest producer, out of service, the available firm pumping capacity is 285 gpm. With only
Well-1 operational, the ADD is met for both current and all the recorded lots in the St. James

22 Lumos & Associates, Inc.
PN 10347.000
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St. James Village, Inc. Washoe County
Table 4.5: Comparing the NDWR Report and Meter Data with Percent Difference
Year | NDWR Reported Meter Data Ei;‘::i:‘;ﬁ:

Pumping (MG/Y) Usage (MG/Y) Production
2015 59.17 N/A NfA
2016 104.58 N/A N/A
2017 68.06 N/A N/A
2018 89.06 48.03 54%
2015 78.1 45.9 59%
2020 103.27 47.65 46%

TMWA completed a brief investigation into the cause of this discrepancy after it was brought to
their attention. TMWA'’s Engineering Manager believes the discrepancies are due to the valve at
the intersection of Joy Lake Road and Austrian Pine Road being open for the last few years,
Apparently, Galena Forest Estates and Montreux service areas had well failures at their Mt. Rose
Wells 5 and 6. The loss of these wells resulted in the need for alternative water sources (St.
James Wells 1 & 2 and surface water) to supply the needed demands. TMWA believes that it will
take some time to develop a water balance determination from SCADA data on how much water
was conveyed to these other service areas from the St. James Village Wells and surface water
conveyances. Due to this discovery, a non-revenue water analysis could not be conducted at this
time.

4.4 Water Storage Evaluation

Water storage is regulated by the Nevada Administrative Code, Sections NAC 445A.6674, NAC
445A.66745, NAC 445A.6675 and NAC 445A.66755.

Total required storage capacity includes operating storage, emergency storage, and fire flow
storage. TMWA calculates their required total storage capacity to be an operating storage of 15%
of MDD (this was a negotiated volume with the regulatory entities), an emergency storage of
ADD, and fire flow for the largest structure fire flow demand.

= QOperating Storage — Operating storage is provided at 15% of MDD. The MDD for the water
service area was caiculated from the three-year average ADD from meter data provided
for years 2018, 2019, and 2020.

» Emergency Storage — The NAC states that emergency storage can either be determined
by the engineer or is 75% of the amount of operating storage. Since TMWA has negotiated
with the regulatory agencies that operating storage is only 15% of MDD, Lumos has added
emergency storage equivalent to ADD for this situation,

s Fire Flow Storage — Lumos obtained the square footage for all residential homes within
the St. James Village Service Area from the Washoe County Assessors website. Based on
the square footage of the largest residential home (8,411 square feet) and construction
type (Type V-B), the fire flow required from the 2018 International Fire Code (IFC) is
2,500 gpm for a duration of two hours.

Using TMWA's regulatory approval for total storage capacity, which includes operating storage of
15% of MDD for one day, fire flow storage and emergency storage of ADD, Lumos developed an
existing and recorded lots storage assessment for the St. James Service Area. Currently, there
are 159 active SFR in the service area. Using the total unbuilt recorded lots remaining in the gated

24 Lumos & Associates, Inc.
PN 10347.000
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water model evaluation of the St. James distribution system but does recommend developing a
hydraulic water model in the future to evaluate future looping options, required flow capacities,
and pressure/flow assessments.

26 Lumos & Associates, Inc.
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Drawdown 1-Mile From Serpa Well Over 10-Years
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Exhibit 1

MEMORANDUM
November 4, 2021

TO: Truckee Meadows Water Authority (“TMWA”)
FROM: Evan J. Champa
RE: Discovery Unit 2D, 1H and 2C

To whom it may concern:

This Memorandum accompanies that certain Annexation and Discovery Request of even
date herewith and the accompanying cover letter attached hereto as Exhibit “A”, filed on behalf
of St. James's Village, Inc., a Nevada corporation (the “ Applicant”). The purpose of this
Memorandum is to provide the supporting information for the Applicant’ s contention that certain
fees do not apply to Applicant’s Units 2D, 1H, and 2C (the “ Development”) project. In
particular, the existing water system facilities are more than sufficient to accommodate the
Development, thus negating any off-site improvements, the Applicant controls enough water
rights to fully support the Development, and, because of these water rights and other matters, the
Area 15 Surface Water Treatment Plant Fee should not apply.

Accompanying this Memorandum and Discovery Request isthat certain Technical
Memorandum, dated August 24, 2021, from Michael Hardy, P.E., P.G., WRS, of Lumos and
Associates (“Lumos’) regarding St. James Village Water System Analysisfor 12 Additional
Lots (the “ Technical Memorandum™), attached hereto as Exhibit “B”. The Technical
Memorandum provides the engineering findings which support the basis that certain fees should
not apply. Specifically, the existing infrastructure for storage, distribution, and pressure
complies with Nevada Administrative Code (“NAC”) and any requirement that such
infrastructure be updated would amount to an arbitrary decision. Further, Lumos has prepared
that certain St. James Village Water System Preliminary Engineering Report (“PER”), dated
November 1, 2021, attached hereto as Exhibit “ C”. The PER analyzes the Applicant’s potable
water system in detail based on NAC requirements and supplements the Technical
Memorandum.

Further, the well capacity analysisin the Technical Memorandum identifies that the
water-producing infrastructure, standing alone, has capacity to provide the Development with a
source of water that complies with the requisite NAC provisions. Thisfinding is based on the
fact that, for a certain period, the applicable wells were not only supplying the Applicant’s
existing development with its source of water, but were also being used to supply water to two
neighboring developments outside the Applicant’ s existing devel opment, thereby exceeding the
demand requirement for the Applicant’s existing development. The sustainability analysisin the
Technical Memorandum, which includes this excess pumping, proves that the Development can



November 4, 2021
Page 2

be supplied with water from its existing wells without injury to the aquifer and, most
importantly, from utilizing any other source.

Also, in furtherance of the Applicant’s assertion, the Applicant is the predecessor-in-
interest to that certain Purchase Agreement, attached hereto as Exhibit * D", which established
the obligations between the contracting parties regarding use of the water rights therein.
Particularly, the water rights “will be utilized to provide water service as designated by [the
Seller].” These water rights are the same as on file with the Nevada Division of Water
Resources who identifies the Applicant’ s remaining demand balance for future will-serves. The
Applicant intends to utilize a portion of its remaining balance associated with these water rights
for the total demand of the Development. Due to the Applicant’s designation, no other water
source is requested or required for the Development.

The final aspect of the Applicant’s position is that while the Area 15 Surface Water
Treatment Plant Fee does not actually encompass five (5) lots within Unit 2D (see Exhibit “E”
attached hereto), such fee is inapplicable for the Development altogether. An impetus for the
Area 15 Surface Water Treatment Plant Fee was the construction of a surface water treatment
facility that would be used in a conjunctive management program to reduce aquifer stresses
caused by a high density of domestic wells located on the Galena Fan.

The analysis conducted by Lumos indicates that groundwater pumping for the
Applicant’s existing development is hydrologically distinct from the Galena Fan Domestic Well
Mitigation Area due to boundary conditions identified in Confluence Water Resources, LLC's
September 3, 2020, presentation regarding the Serpa Well Testing & Groundwater Analyses,
attached as Exhibit “F”. The projected cone of depression in the vicinity of the Applicant’s
development does not exacerbate the drawdown on the Galena Fan. This finding means the
Applicant’ s development isin a sub-basin of the Pleasant Valley Hydrographic Basin. Such
hydrogeol ogic conditions are not uncommon, especialy in the western Nevada/eastern Basin and
Range Province, as shown in multiple USGS reports and Division of Water Resources Orders
and Rulings.

Given the presence of such hydrogeol ogic conditions and the Applicant’s water supply
capabilities, coupled with the Applicant directing the water rights be used solely for the
Development, the Applicant cannot be required to pay afee that has no scientific or engineering
basis and which further runs afoul of contractual obligations. To require otherwise would be
arbitrary and capricious.

I
I
I
I
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TRUCKEE MEADOWS WATER

AR B T H 0 r L T Y

¢ Quality. Delivered.
February 28, 2019
Project: ST JAMES'S VILLAGE UNIT 2D AND
BENNINGTONCT. UNIT 2
JOY LAKE RD. AND BENNINGTON CT.
SFR (7 LOTS)
LANDSCAPING: N/A
Tim Wilson, P.E. Waler Rights (AF): 557
State of Nevada Demand (AF): 5.57
Division of Water Resources Pemit No(s) (AF): 59330 (5.57AF)

901 S. Stewart St.
Carson City, NV 89701-5250

Dear Mr. Wiison:

We have reviewed the plans for the above referenced development (*Project”) as submitied lo the Truckee Meadows Water
Authority (TMWA) and have determined the Project is within TMWA's retail service lerritory. This letter conslitutes a
commilment that the applicant for the Projecl has dedicated sufficient water resources to TMWA tc meet the demand
described above, and that TMWA has sufficient waler resources to deliver water in the amount of the demand to the Project.
The waler demand stated herein is an estimate based on the information provided by the appiicant.

This commilment is made subject to ali applicable TMWA Rules. This commitment does not constilute an obligation lo
provide waler service 1o the Project under NAC 445A or to provide planning, design or construction of the waler facilities
necessary for service to the project. The provision of water service [s conditional upon applicant's satisfaction of aif other
applicable provisions of TMWA's Rules and Rale Schedules and requirements of the local health authority, including,
without limilalion and where applicable, the submission of a specific development proposal with a complete Application for
Service, payment of fees, review and approval of a water facilities pian, the construction and dedication of waler system
facilities, final approval of the water facility pian by the focal heallh authority, and approval of and execution of a Water
Service Agreement.

Please be advised that compieling this process can be time consuming, and there is no guaraniee of how long the approval
process, Including approval from the local health authorily, may take or that such approval will be granted. Once final
approval is received from the focal health authority, TMWA will prepare the Water Service Agreement which includes aif fees
the applicant musl pay TMWA prior to water being delivered to the project.

Since the subject water rights are permitted rights, no guaraniee by TMWA is required for these rights.

Should the approval of this Project expire or be terminated by he iocal goveming body, this commitment shali automaticatly
terminate and be deemed void.

% 4

Joph R, Zimmerman. Esq.
ater Resources Manager

JZ/dn
cc: ST. JAMES'S VILLAGE, INC.

775.834.8080 | tmwa com | 1355 Capital Bivd. | P.O. Box 30013 | Reno, NV 88520-3013
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ST. JAMES'S VILLAGE UNIT 2 & 2D -7 LOTS
GRCUND WATER RIGHTS AND METER FUND CONTRIBUTION

CALCULATION WORKSHEET
Line Lot Lot Demand

No. Number Size Calculation
1 309 63,741 0.80
2 316 70,900 0.81
3 37 72,340 0.81
4 322 65,954 0.80
5 330 59,310 0.79
[ 507 64,208 0.80
7 519 45,305 0.76
5.57
Less: Demand Credits 0.00
NET PROJECT DEMAND 5.57

TOTAL WATER RIGHTS REQUIRED 557

18-6602, 51 Jjamey's Vizage Unt 2 and 20, 7 Lols, 12-2018
Quole is valid fot 10 days 272612018
from date of slatemont. 320 PM



Exhibit 20

Memorandum

To: Files
From: Jon Benedict
Date: November 12, 2020

RE: Review of Serpa Well Aquifer Test Results and Groundwater Assessments in
the St. James Village/Sierra Reflections Project Areas

Several documents have been provided to the Nevada Division of Water
Resources regarding the assessment of groundwater conditions in the area that
encompasses the St. James Village gated community development and the Sierra
Reflections proposed housing development. Two of these documents focus on the
Serpa Well 10-day aquifer test and are authored by Confluence Water Resources
(CWR)'" and Truckee Meadows Water Authority (TMWA)2. They both provide useful
information regarding the hydrogeologic character of the area and the potential for
developing the water resource for future proposed development. However, the
interpretive assessments provide a relatively wide range of results, not all of which are in
harmony with each other. The purpose of this memo is to summarize those results in a
manner that focuses on the key and pertinent technical findings with respect to water
availability in the area.

Context

These two projects are adjacent to each other, with St. James Village on the
northwest side of 1-580 and Sierra Reflections on the southeast side (Figures 1 and 2).
Both projects straddle the Washoe Valley/Pleasant Valley Hydrographic Area boundary.
Brown’s Creek roughly bisects each property, running from west to east before feeding
into Streamboat Creek in the midpoint of the Sierra Reflections property. Steamboat
Creek flows from southwest to northeast though the long dimension of the Sierra
Reflections property. St. James currently has about 240 single family homes, with
another 220 future lots planned for development. Sierra Reflections is proposed to have
791 single family homes and 147 townhomes. Projected water needs at full build-out is
expected to be 396 afy for St. James and 448 afy for Sierra Reflections. Water would be
pumped from existing St. James wells 1 and 2 (for St. James) and from the Serpa Well
(for Sierra Reflections). Currently demand for the 240 existing single-family homes is
about 206 afy and is being served by the St. James wells.?

I CWR, 2019, Serpa Well Pumping Test Report and Assessment of Local Groundwater System, prepared by
Confluence Water Resources, LLC for St. James Village and Mr. Keith Serpa, October 8, 2019 revision
(CWR Report).

2TMWA, 2019, Serpa Well Pump Test Analyses, Forward Simulation and Groundwater Modeling,
Memorandum to the Files prepared by Nick White, dated August 2, 2018 (TMWA Memo).

3 Banta, Matt, Serpa Well Testing and Groundwater Analysis, Project Overview Powerpoint Presentation
dated September 3, 2020 and presented to NDWR on October 8, 2020.



Geology

The area lies immediately to the southwest of the Steamboat Hills geothermal
complex (Figure 3). Most of the area around St. James and the Sierra Reflections
properties is underlain by older Quaternary alluvial fan deposits and Tertiary andesitic
lavas. The lavas are intercalated with volcanic debris flow deposits and together
represent the principal aquifer. These volcanics are interpreted to be on the order of
500-1000 feet thick and underlain by Mesozoic granite and metasedimentary rock. To
the northwest, in the area around Galena and Jones Creek, there is a veneer of glacial
outwash sediments that cover much of the bedrock.*

Aquifer Characteristics

All three of the wells (Serpa, St James 1 and 2) intended for use as production
wells at St. James and Sierra Reflections are constructed in lithology described as a
variable mix of black rock, red rock, volcanic rock, andesite, fractured andesite, broken
volcanics, clay, and other similar descriptions. Based on these descriptions and the
locations of the wells relative to mapped surface geology (Figure 3), all three wells are
interpreted to derive their water from Tertiary andesitic volcanics. Static water levels in
each of these wells ranged from nearly 200 to 270 feet below land surface (ft bls) when
constructed. Static water levels recorded on driller’s reports for other wells constructed
in the region indicate that the water table generally mimics the land surface topography,
having a west-to-east slope with a gradient in the range of 0.02 — 0.07 ft/ft. Although the
distribution of data is relatively sparse, water levels tend to indicate that the upper
reaches of Brown’s Creek and Galena Creek are not physically connected to the water
table in the volcanic aquifer system. Well log data suggest that water levels that
approach land surface are only observed in wells that are either constructed across
younger alluvial material or are at relatively low elevations, nearer to Steamboat Creek.
To the extent that the data are representative, this means that there is no hydraulic
connection between the volcanic aquifer and surface water flow in the area of interest.
Therefore, while Galena Creek, Brown’s Creek, and other tributaries to Steamboat
Creek that flow across the area undoubtably contribute recharge into the volcanic
aquifer, pumping in that aquifer does not capture flow to or induce recharge from
those surface features.

Well test data on the driller’s reports indicate specific capacities (SC) that were
0.5 gpm/ft drawdown (dd) at the Serpa Well to 3.3 and 3.8 gpm/ft dd at the St. James
wells at the time of well construction. Using the method of Thomasson and others
(1960) these values yield transmissivity (T) values in the range of between 133 to about
1,000 ft?/day. Prior to the subject 10-day aquifer test, the Serpa well was re-developed
and yielded a SC-based T of about 1,500 ft?/day. More detailed data collected during
the post-development work suggested a T closer to 2,400 ft?/day.’

Substantially better data from the Serpa Well 10-day aquifer test indicate that the
T in the area around the Serpa well may be as high at 9,000 ft?/day. Estimates reported
by CWR and TMWA range from 3,700 — 11,000 ft*day. Some of the higher estimates

4 Carlson, C.W., Koehler, R.D., and Henry, C.D., 2019, Geologic map of the Washoe City quadrangle,
Washoe County, Nevada, Nevada Bureau of Mines and Geology Open-File Report 19-4, scale 1:24,000, 7

p.



reported by CWR were overestimates that did not account for the long-term rising water
levels. CWR estimated T for the pumping well at 3,700 ft¥day. TMWA did not estimate
T using the pumping well data. Both CWR and TWMA estimated T using observation
wells OWE-3 and OWE-4, two production wells located less than a mile to the southeast
and southwest, respectively, of the Serpa well. TMWA estimated a T in the range of
4,000 to 5,000 ft?>/day using late time observation well data and the rationale that any
increased drawdown due to hydraulic barriers that affected the late-time data needed to
be accounted for. Whereas, CWR used early time observation well data to obtain T
values that were almost double the magnitude, in the range of 7,300 — 9,200 ft?/day.
These may be a better representation of the intrinsic permeability of the aquifer. While
the TMWA and CWR sets of estimates are different, they are consistent with the
interpretation that the aquifer system near the Serpa well has a T of about 8,000
ft?/day, but that hydraulic barriers or nearby zones of lower permeability affect the
area such that the effective T in the immediate area of the aquifer test is about
4,000 ft?/day.

Estimates of the aquifer’s storage coefficient (S) from the test yielded a range
between 0.002-0.005 for CWR and 0.002-0.007 for TMWA. TWMA'’s estimates are
considered effective values due to their use of late-time data late time (post-barrier
influence) data instead of earlier (pre-barrier influence) data for the Cooper-Jacob
method. This suggests that a value of 0.003 is a reasonable representative value
for the aquifer, with a value of 0.005 reflecting an effective S in the immediate area
of the aquifer test.

Data Limitations Regarding Extent of Cone of Depression

Drawdown associated with the Serpa aquifer test was observed at three of the
eleven observation wells instrumented with transducers.® Each of these three wells are
to the south or southeast of the Serpa well, with the furthest being OWE-4, located 2,000
feet to the southwest. All of the other instrumented observation wells were to the north
or northwest at distances greater than 5,200 feet from the pumping well. At these
distances, and assuming uniform radial flow with effective aquifer parameters (T = 4,000
ft?/day, S = 0.005), the cone of depression would extend out to those observation wells,
but would cause only about 0.5 ft of drawdown after 10 days, an amount that might be
difficult to resolve from the background water level dynamics exhibited in many of these
observation wells to the north and northwest. This means that while the lack of
observable drawdown to the north and northwest suggests that the cone of
depression does not propagate as effectively in that direction, those data are not
conclusive.

Heterogeneities and Complexities

Despite data limitations that lower the confidence in characterizing drawdown
impacts as being either radially uniform or as propagating in preferential directions,

> There were also another five wells that were reportedly monitored and interpreted to have no response
(see Table 1, CWR Report). However, for these wells no data were documented in the report. Considering
the fact that during the time of the test water levels in portions of the area had a rising trend, these data are
discounted.



aquifer test data plotted on a time vs. drawdown chart can provide indicators of complex
aquifer characteristics, including hydraulic barriers, recharge boundaries, and/or
heterogeneities that cause other deviations in the rate of drawdown over time. These
time vs. drawdown indicators can point to aquifer dynamics that serve to 1) qualitatively
characterize aquifer conditions that affect aquifer behavior, and 2) expose limitations of
using aquifer test results to predict drawdown distribution on a more regional scale.

Heterogeneity and aquifer complexity can be common, if not expected, in
rangefront-positioned, fracture-controlled aquifer systems such as exists in the St.
James-Sierra Reflections area. Both CWR and TMWA acknowledge that structurally
controlled heterogeneities including hydraulic barriers, potential compartmentalization, or
zones of higher or lower permeability likely exist in the St. James/Sierra Reflections
area. CWR also recognizes trends in background water levels and suggests that there
are flux-related boundary conditions associated with recharge that may affect drawdown.
Below is a brief discussion of aquifer heterogeneities identified and interpreted by CWR
and/or TMWA.

e Hydraulic Barriers

Aquifer test data can provide evidence of hydraulic barriers by causing drawdown
rates to increase at a rate greater than would otherwise be expected if the aquifer were
uniform, homogeneous and regionally expansive. The classic example of this is
illustrated when aquifer test data are plotted as a semi-log curve of time vs. drawdown
and the slope of the drawdown line doubles in response to the cone of depression
encountering a vertical planar no-flow boundary. In this ideal case, the time duration
between when the aquifer test starts and when the drawdown slope doubles is
dependent on the relative locations of the barrier, the pumping well, and the observation
well. If the barrier is relatively near the pumping well but not near the observation well
the slope change in drawdown data will be observed sooner at the pumping well than at
the observation well®. If the barrier is relatively nearer to the observation well but not
near the pumping well, the slope change will occur sooner at the observation well than
the pumping well. For both ideal cases, once the slope of the drawdown has doubled, it
will remain constant. In each of these cases, transmissivity calculated from the
drawdown affected by the barrier will be 2x the transmissivity calculated from the post-
barrier drawdown.

For the Serpa aquifer test, both CWR and TMWA recognize that semi-log plots
from observation wells OWE-3 and OWE-4 both exhibit doubling in slope after about
3,500 minutes into the test. Taken together, these plots are suggested to represent a
flow barrier whose affects are exhibited at OWE-3 and OWE-4 at about the same time,
even though the observation wells have different locations relative to the pumped well.
Assuming an ideal case, in order for this to happen the flow barrier would need to be
either entirely south of or entirely north of both the set of observation wells and the
pumping well, and the barrier would need to have a southwest-northeast orientation.” If
the barrier were south of the observation wells, the increased slope would occur later at

% In this classic case, the increase in rate of drawdown would already be incorporated in measured
drawdown at the observation well by the time the cone of depression reaches the observation well.

7 The location and orientation of the structure can be constrained using a mirror image well that must be
equidistance from both observation wells, while maintaining a planar barrier that is equidistant from the
mirror and pumping well.



the pumping well compared to the observation wells. If it were to the north, the increase
in slope would be observed at the pumping well before the observation wells. Looking at
the semi-log plot for the pumped well, the slope of the drawdown curve is relatively
uniform suggesting that either 1) it is so far from the barrier that impacts were not seen
during the test, 2) it is so near the barrier that impacts were seen almost immediately, or
3) its more complicated than that. Interestingly, the transmissivity estimated from the
pumped well is about 72 of the transmissivity estimated by CWR for the early time slope
of the observation wells and about the same as the late time estimates by TMWA. This
is more consistent with option #2, that the barrier is near and north of the pumping well
and oriented in a north-northeast direction. However, option #3 also probably plays a
role here because of the physical improbability, if not near-impossibility to have a planar
no-flow barrier that is near the pumping well, while at the same time having the proper
orientation that would affect both observation wells at the same time. Ultimately it is
most reasonable to conclude that 1) boundaries do affect drawdown in the area, 2)
the data are more consistent with a boundary to the north-northwest of the
pumped and observation wells, but 3) boundaries in the St. James/Sierra
Reflections area are neither planar nor necessarily continuous in dimension.

CWR makes very detailed interpretations of slope changes, based on using
derivative plots to identify barriers (increases in slope).® A derivative plot is a visual tool
that merely superposes a plot of the time vs. drawdown rate on top of the semi-log time
vs. drawdown chart. It plots a curve of the relative magnitude of the drawdown rate
against time, so that changes in the rate of drawdown with time can be readily quantified
and visualized. A uniformly flat derivative curve indicates radial flow, whereas an abrupt
doubling of the curve indicates the presence of a planar no-flow barrier. The detailed
interpretation of flow barriers documented by CWR are not as compelling as the more
general flow barrier interpretation from the drawdown curves for OWE-3 and OWE-4,
recognized by both CWR and TMWA, and described above. And as indicated by CWR
in their report, most of these interpreted barriers are represented by derivative plot
“shifts” that are not persistent. The lack of persistence suggests that temporally
intermittent increases in drawdown rate are may be noise or local effects caused
by local aquifer heterogeneities. This assertion seems more reasonable because
under a persistent stress, like this controlled aquifer test, induced impacts caused by the
interaction of that stress with a regional scale boundary would also tend to be persistent.
This assertion also applies to CWR’s identification of recharge boundaries based
on temporally intermittent reductions in the drawdown rate.

e Recharge Boundaries

CWR makes the suggestion that there may enhanced permeability in the
southwest-northeast direction and state that drawdown is likely to occur predominantly in
the direction of OWE-3 and OWE-4 and not in the direction of upgradient wells north of
Brown’s Creek.® While no specific data are explicitly detailed to support this conclusion,
CWR does describe data indicating that Brown’s Creek is a losing stream that acts as a
source of recharge beneath certain reaches that flow across the area; and they point to
thermal and chemical data that indicate that deeper geothermal waters contribute to the

8 See Charts 12, 13, 16-18 in Serpa Well Pumping Test Report and Assessment of Local Groundwater
System, prepared by Confluence Water Resources, LLC for St. James Village and Mr. Keith Serpa, October
8, 2019 revision.

9 See page 3, bullet 3, CWR Report.



shallow aquifer in the area. Although the inference that both Brown’s Creek and
geothermal waters are recharge sources is reasonable, neither source appears
available for induced capture by pumping. This conclusion is based on two lines of
evidence. First, and as described previously, Brown’s Creek appears to be
disconnected from the volcanic aquifer, meaning that even if it is a recharge source,
pumping cannot capture any more recharge than what naturally infiltrates through the
vadose zone. Similarly, even though geothermal water may up-well into the shallow
aquifer, it seems unlikely that pumping in the shallow aquifer would cause an increased
vertical gradient sufficient to measurably increase upward flow and buffer drawdown
during the test. Second, if either of these sources of recharge were available for
capture, a signature reduction in drawdown rate should be recognizable in the drawdown
curves at the pumping well and the observation wells. This signature would be
characterized by a reduction in the slope of the drawdown curve over time that ultimately
would either flatten if sufficient capturable recharge exists to offset pumping amounts (in
this case 406 gpm), or stabilize at a new drawdown rate once the limited recharge
source is entirely captured. No such signature exists.

Anticipated Drawdown

The key issue with respect to characterizing the aquifer system ultimately
focusses on whether additional pumping in the area could have unacceptable adverse
impacts. Potential adverse impacts would include 1) “capture” impacts to senior-
appropriated surface water resources caused by pumping-derived streamflow depletion,
2) drawdown impacts to nearby, existing wells, or 3) insufficient capacity of the proposed
pumped wells to provide a dependable supply of water. Since nearby surface water
features do not appear to be hydraulically connected to the volcanic aquifer system,
capture impacts to existing surface water resources are limited to streamflow impacts
along the Steamboat Ck corridor. This issue is not addressed in either the TMWA or
CWR report. The principal concern addressed by TMWA and CWR focused on
drawdown impacts and whether the proposed pumping would cause drawdown of a
magnitude that is either unsustainable or harmful to nearby existing wells.

Both CWR and TMWA conducted drawdown analyses based on their respective
interpretations of the aquifer characteristics. Results from each effort are summarized
below.

CWR performed a relatively straightforward Theis analysis that predicts
drawdown of 40 feet at the pumped well after 5.5 years of pumping at 400 gpm, and a
double of that drawdown if pumped at 800 gpm. Drawdown at distances of 920 and
2,000 ft, equivalent to the locations of the Old Washoe Estates production wells OWE-3
and OWE-4 would be 14 and 11 ft for pumping at 400 gpm and double that for pumping
at 800 gpm. CWR notes that the water rights at the Serpa well would only allow for
pumping at an annual rate that averages 294 gpm. This means that based on CWR’s
analysis, drawdown would be about 29, 10, and 8 ft at Serpa, OWE-3, and OWE-4,
respectively, after over 5 years of continuous pumping at 294 gpm. They conclude that
due to faulting and fracturing and perhaps recharge from Brown’s Creek, drawdown
would be localized in the southeast and southwest direction, towards OWE-3 and 4, and
would not propagate upgradient to the west and northwest. However, they do not
support this interpretation with any explicit or thoroughly vetted geologic or hydrologic
information.



TMWA also conducted a Theis analysis and used that to predict 7 feet of
drawdown at the St. James Well 2, located about 5,570 feet northwest of the Serpa well,
after 10 years of pumping at 294 gpm (equivalent to 474 afa). In addition, TMWA
updated their regional numerical groundwater model to accommodate the St.
James/Sierra Reflection area and to update with interpretive results from the Serpa
aquifer test. Predictive simulations using the TMWA model were run under two
scenarios. The baseline scenario used pumpage that reflects current demand in the
area (using 2015 pumping rates). The predictive scenario added 1,992 afy of pumpage
to reflect estimated demand for full build-out of the St. James, Sierra Reflections, and
Callamont developments. These results predict a regional increase in drawdown in the
20-50 foot range after 20 years, centered on the St. James wells and extending for about
2 miles in all directions. Unfortunately this prediction does not resolve drawdown
contributions associated with individual well pumping, like the Serpa well. However, to
the extent that the model is accurate, results do suggest that the St. James wells would
be the largest contributors of future regional drawdown impacts.

In order to more realistically predict the impacts associated with the pumping of
the Serpa well alone, an independent Theis analysis was conducted by NDWR and
described herein. This analysis uses effective aquifer parameters considered most
reasonable based on the Serpa aquifer test (T = 4,000 ft?/day, S = 0.005). It also uses a
pumping rate of 278 gpm, the amount needed to meet the stated 448 afy demand for the
Sierra Reflections build-out. Results are shown on Table 1.

Table 1. Predicted drawdown caused by Serpa Well pumping at 278 gpm, using Theis
non-equilibrium equation with T = 4,000 ft?%/day and S = 0.005.

DISTANCE
FROM
WELL SERPA PREDICTED DRAWDOWN (FT)
WELL
FT 1YR 5 YRS 10 YRS 20 YRS
OWE-3 950 6.6 8.7 94 10.2
OWE-4 2,080 4.9 7.1 7.8 8.5
ST. JAMES 2 | 5,570 2.9 5.0 2.7 6.4
ST. JAMES 1 | 7,860 2.2 4.2 2.0 o.7

The reasonability of these predicted drawdown results is conditioned on the
limitations of the method. The principal limitation in this case is the degree to which flow
barriers and other heterogeneities, whose location and characteristics are not known,
affect the propagation of the cone of depression. A reasonable interpretation is that
there is some level of compartmentalization in the area that would cause drawdown
proximal to the Serpa well to be reasonably predicted by the “effective” aquifer
properties, and drawdown further from, and northwest of the Serpa well, to be less than



predicted by the Theis analysis. This interpretation is suggested based on conceptual
grounds that include 1) groundwater flow is more likely to be inhibited across faults, and
there is a higher density of north-south to northeast-southwest faults mapped to the west
of the Serpa well than east of the Serpa well; 2) there is a greater distance between the
pumping well and wells-of-concern to the northwest, providing more opportunity (more
space) for heterogeneities to exist and impact drawdown; 3) the observable drawdown at
OWE-3 and OWE-4 that indicates an absence of a significant flow barrier between those
observation wells and the Serpa well, 4) the possibility that drawdown to the southeast,
in the direction of OWE-3 and OWE-4 may become buffered by induced infiltration from
Steamboat Creek, and; 5) the conceptual understanding that if partial flow barriers do
exist to the northwest, they would enhance drawdown on the pumping-well side of the
barrier and limit drawdown on the opposite side of the barrier. On these grounds, it is
more likely that after 20 years of pumping at the Serpa well, attributable drawdown
at the OWE wells would be in the 8 to 10 foot range, whereas drawdown at the St.
James wells caused by Serpa well pumping would in the 5 foot or less range.



Figure 1. Subdivision map of St. James Village and Sierra Reflections. (Source:
Drakulich Commercial Partners website, https://stiamesvillagereno.com/)

Figure 2. St. James Village and Sierra Reflections project areas overlain on
aerial imagery. (Source: Drakulich Commercial Partners website,
https://stiamesvillagereno.com/)
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Figure 3. Geology and locations of wells of concern. (Source: CWR; see footnote #1, with Geology from Stewart, 1999)



Exhibit 24

Date:
To:
From:

RE:

3
TRUCKEE MEADOWS WATER
A U T H O R I T Y
¢ Quality. Delivered.

November 15, 2021

Nancy Raymond

David Nelson D//
21-8275, St. James’s Village Unit 1H & 2C Discovery 2, +/- 24 Lots (APNs: 156-040-14 & 156-111-23)

The New Business/Water Resource team will answer the following assumptions on each new discovery:

e Isthe property within Truckee Meadows Water Authority’s water service territory?

e Does the property have Truckee River water rights appurtenant to the property, groundwater or
resource credits associated with the property?
e If yes, what is the status of the water right: Agricultural or Municipal and Domestic use?

e Estimated water demand for residential and or commercial projects.

e Any special conditions, or issues, that are a concern to TMWA or the customer.

The following information is provided to complete the Discovery as requested:

A portion of these subject parcels (APNs: 156-040-14 and 156-111-23) are not within Truckee
Meadows Water Authority’s (TMWA's) service territory. An annexation is required for those
outside of our service territory.

There are no resource credits or Truckee River decreed water rights appurtenant to these
properties. The developer will be required to follow TMWA'’s current rules, specifically Rule 7, and
pay all fees for water rights needed in order to obtain a will serve commitment letter.

Based on the information provided by the applicant this project “St. James’s Village Unit 1H and
2C" is estimated to require a domestic demand of 17.30-acre feet (AF). Landscaping plans were
not provided to TMWA, therefore, a landscaping demand was not determined. Once final plans
are submitted, a more accurate demand will be calculated. Please see the attached demand
calculation sheet for the estimated demand and water resource fees. Note: Water rights held or
banked by the applicant must be dedicated to the project, if acceptable. Applicant does have Area
15 groundwater resources. If applicant also has Whites Creek water, please contact TMWA staff
for further clarification on dedication. Area needs to be annexed into TMMWA'’s service area for
estimate of demand to be valid.

Any existing right of ways and public easements would need to be reviewed, and if needed the
property owner will need to grant TMWA the proper easements and/or land dedications to
provide water service to the subject properties. Property owner will be required, at its sole
expense, to provide TMWA with a current preliminary title report for all subject
properties. Owner will represent and warrant such property offered for dedication or easements
to TMWA shall be free and clear of all liens and encumbrances. Owner is solely responsible for
obtaining all appropriate permits, licenses, construction easements, subordination agreements,
consents from lenders, and other necessary rights from all necessary parties to dedicate property
or easements with title acceptable to TMWA.

775.834.8080 | tmwa.com | 1355 Capital Blvd. | P.O. Box 30013 | Reno, NV 89520-3013



ST. JAMES'S VILLAGE UNIT 1H & 2C
GROUND WATER RESOURCE

CALCULATION WORKSHEET

Line Lot Lot Demand
No. Number Size Calculation
1 554 61,203 0.74
2 555 59,023 0.74
3 556 45,305 0.70
4 557 45,024 0.70
5 558 42,883 0.69
6 559 44,724 0.70
7 560 59,373 0.74
8 561 79,135 0.78
9 562 53,477 0.72
10 563 46,243 0.70
11 564 49,425 0.71
12 901 55,390 0.73
13 902 63,312 0.75
14 903 57,743 0.74
15 904 45,383 0.70
16 905 46,436 0.70
17 906 63,323 0.75
18 907 44,382 0.70
19 908 46,495 0.70
20 909 50,784 0.72
21 910 54,317 0.73
22 911 50,557 0.72
23 912 51,741 0.72
24 913 53,152 0.72
17.30
Less: Demand Credits 0.00
NET PROJECT DEMAND 17.30
Water Rights (0.11 AF per AF of total demand) 0.00
Return Flow (based on Permit used for dedication 0.00

TOTAL WATER RIGHTS REQUIRED

Price of Water Rights per AF

TOTAL COST OF WATER RIGHTS

Water Resource Sustainability (AF of Net Project Demand)
Will Serve Letter Preparation

TOTAL TO TRUCKEE MEADOWS WATER AUTHORITY

SUBMITTED BY:

APN: 156-040-14 & 156-111-23 DATE: 11/15/2021

St James Village Inc. PHONE:

PROJ NO: 21-8275

CALCED BY: David 834-8021

REMARKS:

Price of Water Rights is subject to change; please call for current price.

(Estimation Only)

NA
$ 0
$ 0
$ 150
$ 150

Ken Krater 775.815.9561

Applicant will dedicate acceptable Area 15 groundwater. If applicant has Whites Creek

water, please contact TMWA staff for further clarification on dedication requirments.

Quote is valid for 10 business
days from date of statement.

21-8275, St. James Village Units 1H & 2C, 24 Lots, Discovery 2, 11-21

11/15/2021
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Timothy A. Lukas, Esg. (NSB 4678)
Bryce C. Alstead, Esq. (NSB 9954)
Evan J. Champa, Esg. (NSB 14041)
Holland & Hart LLP

5441 Kietzke Lane, 2nd Floor

Reno, Nevada 89511

(775) 327-3000 (Telephone)

(775) 786-6179 (Fax)
BAlstead@hollandhart.com
EJChampa@hollandhart.com

Attorneys for Petitioner

ST. JAMES'S VILLAGE, INC., a Nevada
corporation,

Petitioner,
V.
TRUCKEE MEADOWS WATER
AUTHORITY; ajoint powers authority under
NRS 277
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COMES NOW, petitioner ST. JAMES'S VILLAGE, INC., a Nevada corporation
(“Petitioner™), by and through its attorneys of record, HOLLAND & HART, LLP., and hereby
files its Complaint against TRUCKEE MEADOWS WATER AUTHORITY, a joint powers
authority under Nevada Revised Statutes (“NRS") Chapter 277 (the “Authority™).

l. INTRODUCTION

This Complaint is filed pursuant to Authority Rule 8(B)(1). On November 10, 2021,
Petitioner filed its Annexation and Discovery Request for a Portion of St. James Village
consisting of twenty-eight (28) lots within Units 1H and 2C (the “Lots’), attached hereto as

Attachment “1” and incorporated herein by this reference (the “Application”). On February 15,

2022, the Authority promulgated that certain DISCOVERY-St. James Village Discovery
2 Annexation 1H_2C; PLL#21-8275, attached hereto as Attachment “24” (the “Discovery”),

with that certain St. James Village Disc_ Annex, TMWA WO# 15-4624 (the “2015 Discovery”)
in attachment to the Discovery. The Discovery is directly contrary to the substantial evidence
contained within Petitioner’ s Application.

A. Statement of Applicable Law

“A Person disputing an action taken by the Authority pursuant to [the] Rules may obtain
administrative review of the matter by filing a written Complaint with the Authority as provided
in this Rule”! Petitioner disputes the Authority’s action because the Authority’s Discovery
constitutes a taking, violates the Authority’s contractual obligations, and is arbitrary, capricious,
and an abuse of discretion.

The Authority is public agency of Nevada created under the provisions of NRS Chapter
277 and is therefore a state actor. Petitioner is a person as defined in NRS 0.039. “Water rights
are aseparate ‘stick’ in the bundle of property rights.”?

The Takings Clauses of the United States and Nevada Constitutions prohibit the state

from taking private property for public use without just compensation.® A state may effectuate a

1 See Authority Rule 8(B).
2 Adaven Mgntt. v. Mt. Falls Acquisition Corp., 124 Nev. 770, 191 P.3d 1189 (2008).

3 U.S. Congt. amend. V; Nev. Const. art. 1, § 8(6); see also Chicago, Burlington & Quincy R.R. Co. v.
2




© 00 N o g A~ wWw N PP

N N NN NN N NN P B P B B P PP P e
® N o 1A W N P O © 0 N O o M W N P O

taking through a “direct government appropriation or physical invasion of private property.”*
When determining whether a regulation constitutes a compensable regulatory taking, the
following factors must be considered: “(1) the regulation’s economic impact on the property
owners, (2) the regulation’s interference with investment-backed expectations, and (3) the
character of the government action.”®
An arbitrary or capricious exercise of discretion is one “founded on prejudice or
preference rather than on reason.”® An abuse of discretion is “[a] clearly erroneous interpretation
of the law or aclearly erroneous application of alaw or rule.”’
B. Summary of Relief Requested
Petitioner requests that the Hearing Officer vacate the following Authority’s
determinationsin the Discovery:
e that Petitioner must construct and dedicate to the Authority the offsite water
mains shown in the Discovery;
o that Petitioner must construct and dedicate to the Authority water mains to “loop”
the existing water facility system which would cross Browns Creek;
e that Petitioner is located within Area 15 and subject to the Area 15 Facility
Charge;

o that Petitioner must dedicate further water rights for the Development; and

Chicago, 166 U.S. 226, 238-41, 17 S. Ct. 581, 41 L. Ed. 979 (1897)

4 Lingle v. Chevron U.SA. Inc., 544 U.S. 528, 537, 125 S. Ct. 2074, 161 L. Ed. 2d 876 (2005); see also
McCarran Int’l Airport v. Ssolak, 122 Nev. 645, 662, 137 P.3d 110, 1121-22 (2006).

5> Sisolak, 122 Nev. at 663, 137 P.3d at 1122; Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 124,
98 S. Ct. 2646, 57 L. Ed. 2d 631 (1978).

6 Black's Law Dictionary, 119 (Sth ed. 2009) (defining "arbitrary"), or "contrary to the evidence or
established rules of law," id. at 239 (defining "capricious"). See generally City Council v. Irvine, 102 Nev. 277, 279,
721 P.2d 371, 372 (1986) (concluding that "[a] city board acts arbitrarily and capriciously when it denies a license
without any reason for doing s0").

" Seward v. McDonald, 330 Ark. 837, 958 SW.2d 297, 300 (Ark. 1997); see Jones Rigging and Heavy
Hauling v. Parker, 347 Ark. 628, 66 S.W.3d 599, 602 (Ark. 2002) (stating that a manifest abuse of discretion "is one
exercised improvidently or thoughtlessly and without due consideration”); Blair v. Zoning Hearing Hd. of Tp. of
Pike, 676 A.2d 760, 761 (Pa. Commw. Ct. 1996) ("[M]anifest abuse of discretion does not result from a mere error
in judgment, but occurs when the law is overridden or misapplied, or when the judgment exercised is manifestly
unreasonable or the result of partiality, prejudice, bias or ill will.").

3
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o that the Wells are incapable of producing sufficient water for the Devel opment.

The relief Petitioner requests herein congtitutes an appropriate remedy because the
Authority has issued a Discovery that violates the United States and Nevada Constitutions,
breaches the Authority’s contractual obligations, is erroneous in view of the reliable, probative,
and substantial evidence on the record, and the Authority has acted arbitrarily, capriciously, and
in violation of its authority in doing so. Therefore, the Hearing Officer should set aside the
Authority’ s Discovery in its entirety.
1. FACTUAL BACKGROUND

The St. James's Village Development (“Development”) is located on the hydrographic
boundary of Washoe Valley and Pleasant Valley in Washoe County, Nevada, off Joy Lake Road,

as more specifically set forth in the various deeds attached hereto as Attachment “2” (the

“Land”). Appurtenant to the Land are 720 acre-feet of the beneficial interest in groundwater
rights, as more specifically set forth in Attachment “3” (the “Water Rights’), which had been

dedicated to Washoe County (the “County”) pursuant to that certain Purchase Agreement,
attached hereto as Attachment “4”. Petitioner purchased the Land and Water Rights in 19928

with plans to develop the Land with a high-class residential devel opment and other amenities.
To facilitate its planned development, Petitioner began its engineering design and
submitted its Tentative Map Application (with al amendments and supplements, the “TM™),

attached hereto as Attachment “6”, to Washoe County, which was subsequently reviewed by the

Washoe County Department of Water Resources. The Washoe County Department of Water
Resources reviewed and subsequentially approved the Development’s TM (as more fully set
forth in Attachment 7", attached hereto), and, upon TM approval, the County included the Land

in its municipal service area. (See, e.g., Attachment “8”, attached hereto). Petitioner then began

moving forward with its phased Development by completing and recording in the official records

of the Washoe County Recorder twelve (12) Final Maps identified in Attachment “9”). Upon

completion of the improvements required by each Fina Map, the Petitioner dedicated, and

8 See Attachment “2”.
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Washoe County accepted, the applicable infrastructure to the County, including water wells and
pump houses, water storage tanks, transmission lines and other pertinent infrastructure.
Particular to the water facilities, in 1996 Petitioner constructed a 1,010,000 gallon water

storage tank and two production wells as shown in Attachment “10”, attached hereto, to provide

water service to the entire Development. Well No. 1 is a 10-inch diameter production well,

constructed to a depth of 520 feet (see Attachment “11”, “Well No. 1”) and Well No. 2 isa 10-

inch diameter production well, constructed to a depth of 510 feet (see Attachment “12”, “Well

No. 2" and, together with Well No. 1, the “Wells’). The water distribution facility pipelines
were constructed according to the County’s approved “Tree system” (as shown in Attachment
“10", attached hereto). Petitioner rightfully anticipated that it could continue its development of
the remaining tentatively-mapped lots without substantial changes to the approved water supply
system.

However, on January 29, 2010, pursuant to that certain Interlocal Agreement Governing
the Merger of the Washoe County Department of Water Resources Water Utility into the Truckee
Meadows Water Authority, the Authority acquired the County’s municipal purveyor obligations
and, as a part of that acquisition, acquired the Water Rights and the Development’s existing
water facilities. Instead of relying on the expertise and professional judgment of the Washoe
County Department of Water Resources, the Authority chose to not include the remaining
County-approved TM lands associated with the Development, which included areas with
recorded final maps.®

Particular to the Development, the Authority’s action was substantial, as the entire TM
area was approved for water service according to the conditions of approval for the TM and
acceptance of the constructed water infrastructure. As such, the undeveloped Land which was
considered annexed into the County’s water service area was thereafter not considered annexed

into the Authority’s Water Service Area (as shown in Attachment “13”, attached hereto).

° Due to the economic impact on the real estate market from the recession of 2008, the rest of the County-
approved TM lands reverted to acreage (see Attachment “9").

5
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Seemingly, this subjected the Petitioner to begin its mapping process anew, but only in regardsto
the Authority’ s approval process.

During Petitioner’s earnest development of the Development, the Authority constructed
the White's Creek Surface Water Treatment Facility which, according to the Authority, is used
as a conjunctive management tool to rectify the groundwater drawdown on the Mt. Rose aluvia
fan caused by extensive groundwater pumping from numerous domestic wells. To pay for the
costs of construction, the Authority subjected all lands within Area 15 (the map of which is
attached hereto as Attachment “1”, Exhibit E) to a Water Service Facility Fee (“WSF Charge”).

According to the Authority, the undevel oped Land associated with the Development is subjected
to this WSF Charge.
On June 21, 2019, the Petitioner recorded a Final Map for Unit 2D (attached hereto as

Attachment “15") which was approved by the Authority. Even though the Authority issued a

will-serve letter (see Attachment “16”, the “Will-Serve’) and the Nevada Department of

Conservation and Natural Resources, Department of Water Resources (the “ State Engineer™)

confirmed utilization of the Water Rights for Unit 2D (see Attachment “17”), the Authority

failed to annex in the applicable Unit 2D land, further failed to have a Water Service Agreement
executed, and did not obtain the applicable WSF Charge prior to issuance of the Will-Serve.
Petitioner justifiably assumed the WSF Charges were inapplicable based on issuance of the Will-
Serve and rightfully continued its development of the Devel opment.
1. ARGUMENT

A. In General

Petitioner challenges the Authority’s Discovery because: (A) the Authority effectively
forfeits Petitioner’s beneficial interest in the Water Rights because the Authority (1) based its
findings on data which included Authority utilization of Water Rights for residentia
developments outside the Development and (2) arbitrarily and capriciously disregarded its own
previous decision to utilize available water sources for water service to the Development; (B)

subjected the Petitioner to the WSF Charge based on an abuse of discretion; and (C) arbitrarily
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vacated the County’s findings regarding the infrastructure required to supply municipal water to
the Development’ s future residents.

B. The Authority Reduces Petitioner’s Beneficial Interest in the Water Rights

At no small expense, Petitioner purchased Water Rights so that it could have a sufficient
and reliable supply of water for its Development. The purchased Water Rights are among the
most senior in priority in the Pleasant Valley Hydrographic Basin (see Attachment “5”), thereby
adding protection in the event of curtailment. The Water Rights are also of a quantity capable of
supplying the Development with the necessary water so future water right dedications would be
unnecessary. Similarly, the groundwater Wells used as points of diversion for the Water Rights
have the necessary hydrogeologic characteristics to actually develop the aquifer and satisfy the
Development’ s water needs.

The Authority, however, cuts against these simple facts. In its Discovery, the Authority
incorrectly based its findings on faulty data and an erroneous interpretation of the controlling
law. These determinations contemplate reducing Petitioner’ s Water Rights without following the
proper statutory procedures under NRS Chapter 533 and turning a blind eye to its contractual
obligations. If approved, the Authority will be reducing Petitioner’s property rights, as “water
rights are a separate ‘stick’ in the bundle of property rights.”® Most alarming is the Authority’s
decision will not only be done without just compensation,'* but actually required the Petitioner to
pay to the Authority added fees.

1. The Authority included excess use of the Water Rights

The Authority’s Discovery utilized hydrologic data which purported to show a declinein
depth-to-water in the Wells. The Authority used its interpretation of its monthly metered data —
supplied to Petitioner, but not its supervisory control and data acquisition information
(“SCADA") —to decide the Wells could not supply the future Development with a reliable water
supply because of the groundwater drawdown. However, engineering reports authored by

Michael Hardy, P.E., P.G., WRS, of Lumos and Associates (“Lumos’), regarding &. James

10 Adaven Mgn. v. Mt. Falls Acquisition Corp., 124 Nev. 770, 191 P.3d 1189 (2008).

7
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Village Water System Analysis for 12 Additional Lots, attached hereto as Attachment “1”,

Exhibit B (the “Technical Memorandum”), and the . James Village Water System
Preliminary Engineering Report, dated November 1, 2021, attached hereto as Attachment “1”,

Exhibit C (“PER” and, together with the Technical Memorandum, the “L umos Reports’), show
that the Authority had opened a value to supply neighboring developments with a water supply.
This extra water supply, which the Authority still has not yet quantified and not allowed
Petitioner to review the SCADA data, resulted in an added increase to the withdrawal of
groundwater from the Wells and, therefore, an overall drawdown in the surrounding aquifer.

The Authority relies on this erroneous data notwithstanding it being the actual cause for
the apparent overdraft.

With the valve potentially closed (based on Petitioner's review of current Authority
SCADA data) and the Wells pumping at a capacity which is sufficient to supply the current
Development, the Authority’s skewed data cannot be used in support of its finding that the
aquifer is inadequate as a sole source of supply for further development. In fact, the Lumos
Report identifies that current groundwater pumping will adequately supply the Development for
not only the existing residences, but for 111 future planned lots. The Authority’s findings in the
Discovery, which are based on plainly erroneous data and bear no rational nexus to any
substantial evidence, cannot be used to reduce Petitioner’s beneficia interest — and indeed, its
property right —in its water rights.

2. The Authority demands further water rights to supply the Devel opment

The Authority unabashedly said in its discovery that it is“unwilling to supply the [current
subject lots] or any future additional development solely from the [Wells] as proposed without
additional supply capacity...” (see Attachment “24”). As set forth in the Section above, the

Authority’s justification is based on blatantly faulty data and, without any further substantial
evidence to support its claim, is the definition of an arbitrary and capricious decision. Also, at

the forefront is the Authority’s breach of its contractual obligation “to provide water service as

1 see Nev. Congt. art. |, § 8(3); see also U.S. Const. amend. V.

8
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designated by [Petitioner].”'> As shown in this Petition, the Authority anticipates violation its
contractual obligations, Nevada law, the Nevada Constitution, and the U.S. Constitution.

Based on the Lumos Reports, the Development can be sustainably supplied using the
Water Rights from the Wells. In the unlikely event an added supply should be required for
distant development, other water rights could be utilized — a point which was abundantly clear in
the 2015 Discovery. However, the Authority attempts to erase this previous finding as the
Discovery no longer identifies these alternative water rights as usable for the Development. In
an abrupt and unforeseen fashion, the Authority now demands more water rights to provide
municipal service to the Development, all with no rational nexus or substantial evidence
supporting its demands. Curioudly, the Authority provides no justification as to why its 2015
Discovery was incorrect regarding the alternative source and supply, nor does the Authority
mention its findings in the Discovery. Without any cited data or documentation justifying the
Authority’s change in its position, the Authority’s findings in the Discovery are again the
definition of a Capricious decision.

Further, the Authority’s decision effectively nullifies a large portion of the Petitioner’s
Water Rights. This act, if upheld, is a per se forfeiture of the certificated portion and a
cancellation of remaining permitted portion of the Water Rights. Both forfeiture and
cancellation of any water right must follow the applicable notice and hearing provisions set forth
in NRS Chapters 533 and 534. Most importantly, the State Engineer must preside over either of
these proceedings as the Nevada Legidature delegated to the State Engineer the powers
necessary to control al the water resources of Nevada. The State Engineer did not delegate any
of its powers to the Authority and, therefore, the Authority cannot sua sponte take action which
results in a reduction to a person’s property right without following the proper statutory and
constitutional framework. The Authority’s willingness to take action to the contrary of both the

controlling Statutes and Constitution is cause for concern.

12 See Attachment “4”.
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If upheld, the Authority is given the power to take a person’s property right without just
compensation — the most chilling outcome imaginable.

C. The Lateral Extent of Area 15isNot Supported By Any Evidence

The Authority determined that it would initiate an aquifer supply recovery program due
to the extensive aguifer drawdown on the Mt. Rose aluvial fan caused by domestic well
pumping.’®* The Authority’s plan consisted of constructing a water treatment plan on White's
Creek (“WCTP”) which the Authority assumed could be used for conjunctive management
purposes or a source of supply. To recoup the costs associated with the construction of the
WCTP, the Authority chose to identify lands which it would subject to the WSF Charge. The
Authority established the “Area 15" service area (see Attachment “1”, Exhibit E, “Area 15”),

which represents the lands the Authority ultimately subjected to the WSF Charge. Most notably,
Area 15 represents land in private ownership but does not include any land owned by the United
States of America, the County, or portions of Unit 2D. Also, it includes lands not within the
Authority Service Area and includes lands in not only in the Pleasant Valley Hydrographic
Basin, but also the Washoe Valley and Truckee Meadows Hydrographic Basins.

The Authority’s decision to establish Area 15 is not based on established hydrogeologic
principles, but rather title ownership as the sole basis to recoup costs for the WCTP. Had the
Authority utilized any scientific evidence, it would have first not included the Truckee Meadows
and Washoe Valley Hydrographic Basins in its Area 15, as the Authority has not identified any
interbasin flows between the respective basins. Contrary evidence — known all too well to the
Authority — are a series of documents relating to a pump test at the Falcon Capital Well (see
Serpa Well Pumping Test Report and Assessment of Local Groundwater System prepared by
Confluence Water Resources, LLC, dated June 2018 and further revised October 2018, attached
hereto as Attachment “18”, the Serpa Well Pump Test Analyses, Forward Smulation and

Groundwater Modeling Memorandum prepared by the Authority, dated August 2, 2018, attached

hereto as Attachment “19”, and the Review of Serpa Well Aquifer Test Results and Groundwater

13 See 2015-2035 Water System Facility Plan Update, available at https://tmwa.com/wp-
content/uploads/2019/11/2035-WFP-5-1-19.pdf

10
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Assessments in the & James Village/Serra Reflections Project Areas Memorandum, prepared by
Jon Benedict, dated November 12, 2020, attached hereto as Attachment “20").

Further adhering to this known and substantial scientific evidence would have reduced
the lateral extent of Area 15 due to boundary conditions in the area of the Development, as
identified in the Confluence Water Resources Groundwater Supply and Development (see
Attachment “1”, Exhibit F). In disregard to the evidence, the Authority instead demands that the

Petitioner pay the Area 15 fee to make up for the Authority’s shortfal in its own funding of the
WCTP, brought about only by the Authority’s failure to engage in its own cost-benefit analysis.
Subjecting the Petitioner to pay for the WCTP when data shows that pumping from the Wells has
no impact on the drawdown associated with the Mt. Rose alluvial fan is yet another arbitrary
decision that is an abuse of discretion.

D. The Authority Requires Uneconomic Updatesto the Water Facilities

In 1992, Petitioner submitted its TM to the Washoe County Department of Water
Resources, whose staff conditioned the Petitioner to either participate monetarily for the major
infrastructure that the county would use to serve the entire project or pay water connection fees.
Petitioner chose to participate by building and dedicating the major water infrastructure required
by the Department of Water Resources, thus eliminating any water connection fees owed to
Washoe County. The Department of Water Resources' Hydrologists then found two wells that
would produce sufficient water to meet the demands for the entire project. Washoe County’s
Engineering Division contracted out the water storage tank design and two wells and then put the
projects out for construction bids. During this approval process, the Department of Water
Resources was aware that the Development would be located on the north and south sides of
Browns Creek and, using sound engineering judgment, approved a separate water main on each
side of the creek. Relying on the County’s engineering justifications, the Petitioner has been

developing in accordance with these approved plans ever since.

11
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This existing public water system!* was designed using the accepted engineering
judgment of the County as required by the NAC 445A.6673(2). It was not until 1997 that certain
provisions of NAC 445A were amended, which included a “Tree system” definition,®® and
generally prohibited new public water systems from utilizing a Tree system design. However,
Tree systems would be allowed if sound engineering could be used to justify such system’s
construction.’® Because of the Land’s topography, the County’s Utility Engineering Division
utilized sound engineering judgement and a cost/risk and cost/benefit analysis in its TM review
to ultimately approve the Tree system.

The County’s Engineers determined that constructing a transmission main from one
arterial main to the other arterial main, thereby crossing Browns Creek and creating a looped
system — as the Authority now demands — could potentially do more harm to the existing wildlife
and habitat than it would provide a benefit to the Development. Among other negative aspects,
the County’s Engineers found that should the transmission main rupture or break, it would
release chlorinated water into Browns Creek and cause unnecessary environmental harm. The
County’s Engineers also determined that the exorbitant costs associated with constructing such a
transmission main could not be justified simply to ensure a limited number of homes with a
guaranteed water supply. In utilizing a Tree system, any required repairs and/or maintenance
causing a shut-off in water supply would be resolved in a reasonable time with minimal and
negligible impacts to users of the applicable water system.

In order to provide added safety mechanisms, the County’s Engineers required internal
looping within each arterial main to allow District Health Department approval.l’ Based on the

totality of the circumstances present during its review, the County’s engineers determined that

14 See NAC 445A .6591.
15 See NAC 445A.6653.
16 See NAC 445A.6712.
17 See NAC 445A.6712(1).

12
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the Tree system was able to meet average day demand, maximum day demand, peak hour
demand, and the requirements for fire flow and fire demand as required by the NAC.1®

Adhering to the County’s previous findings, the Petitioner provided to the Authority the
Lumos Reports which specifically identified that the existing public water system could still
meet the al the demand requirements for the Lots without abandoning the Tree system design.
Surprisingly, the Authority did not provide any information disputing the findings in the Lumos
Report and the Confluence Water Resources Report. Most surprisingly, the Authority failed to
make any mention of the Lumos Reports or the Confluence Water Resources Report in its
Discovery. Instead, the Authority treated the Discovery as its carte blanche opportunity to make
unnecessary changes to an existing public water system. Thisisin opposition to other municipal
purveyors who have approved the Lots, notwithstanding the design of the existing public water
system. (See Sewer Will-Serve Letter for S James's Village 2C-2 and 1H from the Washoe
County Community Services Department Engineering and Capital Projects, dated February 16,
2022, attached hereto as Attachments “21” and “22", respectfully).

The Authority failed to use rational engineering judgement in promulgating its Discovery
because it did not consider a cost-benefit analysis as was previously performed by the County.
For this simple fact, the Development is now uneconomica as the costs associated with the
Authority’ s demands equate to $129,096 for each Lot. (See the Authority’s Retail Water Service

Area Annexation Agreement, attached hereto as Attachment “23"). The inability for the

Petitioner to continuously develop the Development in an economically viable manner has
consequences the reach beyond the Petitioner. Multiple municipal purveyors and agencies
anticipate constructing various improvements contingent only upon the Development. With the
Authority acting as a stalwart based only upon its whim, the Development’ s progress will now be
stagnant.

V. CONCLUSION

18 See NAC 445A.6673.

13
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For the reasons stated herein, Petitioner respectfully requests that the Discovery be
vacated in its entirety and the Development be subject to the County’s approved TM
requirements.

Respectfully submitted this 28" day of March, 2022.

HOLLAND & HART LLP

N C?MW

Timothy A. Lukas, Esq. (NSB4678)
Bryce C. Alstead, Esq. (NSB 9954)

Evan J. Champa, Esg. (NSB 14041)
5441 Kietzke Lane, 2nd Floor

Reno, Nevada 89511

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

Pursuant to N.R.C.P. 5(b), I certify that I am an employee of Holland & Hart LLP and not

a party to, nor interested in, the within action; that on March 28, 2022, a true and correct copy of

the foregoing document was served by email, addressed as follows:

Stefanie Morris, Esq.

TMWA Water Resources Manager
1355 Capital Blvd.

Reno, NV 89502
SMorris@tmwa.com

Mark Foree

TMWA General Manager
1355 Capital Blvd.

Reno, NV 89502
MForee@tmwa.com

Attorney and General Manager for Truckee Meadows Water Authority

Bonnie Drinkwater, Esq.
Drinkwater Eaton Law Offices
5421 Kietzke Lane, Ste. 100
Reno, NV 89511
bdrinkwater@drinkwaterlaw.com

Hearing Officer pursuant to TMWA Rule 8.

Dated this 28th day of March, 2022.

Mg 2> g L

DIANE TSCHOPP; Legdl Spkcialist,
an employee of Holland & HartWbLP

18495391_v2
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