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Cross-Cutting Federal Authorities

Cross-cutting federal authorities are the requirements of other federal laws and Executive Orders that apply
in the case of federally funded projects. The cross-cutters include (but are not limited to): environmental
laws such as the Endangered Species Act, the National Historic Preservation Act, executive orders on the
protection of wetlands and flood plains, social policy authorities such as executive orders on equal
employment opportunity in federally assisted programs, and economic authorities such as rules
implementing executive orders on the debarment and suspension of persons who have engaged in
misconduct. In the State Revolving Fund programs, compliance with federal cross-cutting authorities is
required by all recipients of these federal funds. A list of the possible applicable cross-cutters follows.

Environmental Authorities

o Archaeological and Historic Preservation Act, Pub. L. 93-291, as amended

o Protection and Enhancement of the Cultural Environment, Executive Order 11593

o Clean Air Act, Pub. L. 95-95, as amended

o Coastal Barrier Resources Act, Pub. L. 97-348

o Coastal Zone Management Act, Pub. L. 92-583, as amended

o Endangered Species Act, Pub. L. 93-205, as amended

o Environmental Justice, Executive Order 12898

o Flood Plain Management, Executive Order 11988 as amended by Executive Order 12148
o Protection of Wetlands, Executive Order 11990 as amended by Executive Order 12608
o Farmland Protection Policy Act, Pub. L. 97-98

o Fish and Wildlife Coordination Act, Pub. L. 85-624, as amended

0 Magnuson-Stevens Fishery Conservation and Management Act, Pub. L. 94-265

o National Environmental Policy Act, Pub. L. 91-190

o National Historic Preservation Act, Pub. L. 89-655, as amended

o Safe Drinking Water Act, Pub. L. 93-523, as amended

o Wild and Scenic Rivers Act, Pub. L. 90-54 as amended

Economic and Miscellaneous Authorities

o Debarment and Suspension, Executive Order 12549

o Demonstration Cities and Metropolitan Development Act, Pub. L. 89-754, as amended, and
Executive Order 12372

o Drug-Free Workplace Act, Pub. L. 100-690

o New Restrictions on Lobbying, Section 319 of Pub. L. 101-121

o Prohibitions relating to violations of the Clean Water Act or Clean Air Act with respect to
Federal contracts, grants, or loans under Section 306 of the Clean Air Act and Section 508 of
the Clean Water Act, and Executive Order 11738

o Uniform Relocation and Real Property Acquisition Policies Act, Pub. L. 91-646, as amended

Civil Rights, Nondiscrimination, Equal Employment Opportunity Authorities
o Older Americans Act, Pub. L. 94-135

o Equal Employment Opportunity, Executive Order 11246

o Section 13 of the Clean Water Act, Pub. L. 92-500

o Section 504 of the Rehabilitation Act, Pub. L. 93-112

o Title VI of the Civil Rights Act, Pub. L. 88-352

Disadvantaged Business Enterprise Authorities
o Small, Minority, and Women-owned Business Enterprises, Executive Orders No.11625, 12138,
and 12432
o Section 129 of the Small Business Administration Reauthorization and Amendment Act of 1988
Pub. L. No. 100-590
040 CFR Part 33 Participation by Disadvantaged Business Enterprises in Procurement under Environmental
Protection Agency (EPA) Financial Assistance Agreements

Rev — June 2019
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Exhibit C

Q’EPA United States
b ) Environmental Protection Agency

EPA Project Control Number

CERTIFICATION REGARDING LOBBYING

CERTIFICATION FOR CONTRACTS, GRANTS,
LOANS AND COOPERATIVE AGREEMENTS

The undersigned certifies, to the best of his or her knowledge and belief, that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an officer or employee of Congress, or
an employee of a Member of Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any Federal loan, the entering
into of any cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contract, grant, loan, or cooperative
agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-LLL,
“Disclosure Form to Report Lobbying,” in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be included in the
award documents for all sub-awards at all tiers (including sub-contracts, sub-grants, and
contracts under grants, loans, and cooperative agreements) and that all sub-recipients
shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by section 1352, title 31 U.S. Code. Any person who fails
to file the required certification shall be subject to a civil penalty of not less than $10,000 and not
more than $100,000 for each such failure.

Typed Name & Title of Authorized Representative

Signature and Date of Authorized Representative

EPA Form 6600-06 (Rev. 06/2008) Previous editions are obsolete.
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State Revolving Fund

Disadvantaged Business
Enterprise Program

Section 1: Overview

As stipulated by the Environmental Protection Agency (EPA), Nevada State Revolving Fund (SRF)
borrowers and their contractors are required to make good faith efforts to utilize businesses
classified as Disadvantaged Business Enterprises (DBEs) for goods and services associated with
SRF financed projects. A borrower and their contractors should utilize DBEs through prime
contracting, subcontracting, joint-ventures, other business relationships, and through the
procurement of supplies, materials, and equipment.

Section 2: Definition of Disadvantaged Business Enterprise (DBE)
A DBE is a business owned and/or controlled by socially and economically disadvantaged
individuals including Minority and Women Business Enterprises.

Minority Business Enterprise (MBE) — A business which is at least 51% owned and/or
controlled by one or more U.S. citizens who are Black, Hispanic, Portuguese, Asian American,
American Indian, or groups found to be economically and socially disadvantaged by the U.S.
Small Business Administration pursuant to Section 8(a) of the Federal Small Business Act.

Women Business Enterprise (WBE) — A business which is at least 51% owned and/or controlled
by one or more U.S. citizens who are women.

Section 3: Disadvantage Business Enterprise (DBE) requirements and contract conditions

The following pages include conditions which must be included in all bidding and contract
documents for SRF financed projects including:

DBE related laws, rules, and regulations
Equal Employment

DBE Participation Goals

Good Faith Effort for DBE Participation
DBE Contract Terms and Conditions
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Nevada State Revolving Fund
Disadvantaged Business Enterprise (DBE) and Contract Conditions

The DBE Solicitation and Contract Conditions must be physically included in all bidding and contract
documents for SRF financed projects.

DBE Related Laws, Rules, and Regulations

This project is being financed in whole or in part by the Nevada State Revolving Fund (SRF). The
borrower is required to comply with the following laws, rules and regulations and must ensure that their
contractor(s) also comply with these laws, rules, and regulations.

1. Ensures access to facilities or programs regardless of race, color, national origin, sex, age or
handicap: Title VI of the Civil Rights Act of 1964 (P.L 88-352, Section 504 of the Rehabilitation Act,
P.L. 93-112 (87 Stat. 355, 29 U.S.C. Sec. 794), Older Americans Act (P.L. 94-135, 89 Stat. 713, 89
Stat. 728 Sec. 303, 42 U.S.C. 6102).

2. Encourages recipients of federal funds to award construction, supply and professional service
contracts to minority and women’s business enterprises (MBE/WBE) and small businesses and
requires recipients to utilize affirmative steps in procurement: Executive Orders 11625, 12138 and
12432; Section 129 of P. L. 100-590 Small Businesses Reauthorization & Amendment Act of 1988;
Public Law 102-389 (42 U.S.C. 4370d); a 1993 appropriations act (‘EPA’s 8% statute”); Title X of
the Clean Air Acts Amendments of 1990 (42 U.S.C. 7601 note) (“EPA’s 10% statute”).

3. Prohibits entering into contracts or sub-contracts with individuals or businesses who are
debarred or suspended: Executive Order 12549, 3 CFR, 189 and 40 CFR Part 32. Borrowers
are required to check the status of all contractors (construction and professional services) and
must require contractors to check the status of subcontractors for contracts expected to be
equal to or over $25,000. Information on debarment is available at the following website:

www.sam.gov .

4. 40 CFR Part 33 Participation by Disadvantaged Business Enterprises in Procurement under
Environmental Protection Agency (EPA) Financial Assistance Agreements.

5. Prohibits discrimination by federal contractors and subcontractors for reasons of race, color, religion,
sex, and national origin: Equal Employment Executive Order 11246, as amended by Executive
Orders 11375 and 12086 and subsequent regulations. Inclusion of the seven clauses (located
below in the Equal Employment section) from Section 202 of E. O. 11246 as amended by E. O.
11375 and 12086 are required in all project related contracts and subcontracts over $10,000.

Equal Employment (must be included in all contracts over $10,000)
During the performance of this contract, the contractor agrees as follow:

1. The contractor will not discriminate against any employee or applicant for employment because
of race, color, religion, sex, or national origin. The contractor will take affirmative action to ensure
that applicants are employed, and that employees are treated during employment, without
regard to their race, color, religion, sex or national origin. Such action shall include, but not be
limited to the following: employment, upgrading, demotion, or transfer; recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms of compensation; and selection for
training, including apprenticeship. The contractor agrees to post in conspicuous places, available
to employees and applicants for employment, notices to be provided by the contracting officer
setting forth the provisions of this nondiscrimination clause.
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2. The contractor will, in all solicitations or advancements for employees placed by or on behalf of
the contractor, state that all qualified applicants will receive consideration for employment
without regard to race, color, religion, sex or national origin.

3. The contractor will send to each labor union or representative of workers with which he has a
collective bargaining agreement or other contract or understanding, a notice, to be provided by
the agency contracting officer, advising the labor union or workers' representative of the
contractor's commitments under Section 202 of Executive Order No. 11246 of September 24,
1965, and shall post copies of the notice in conspicuous places available to employees and
applicants for employment.

4. The contractor will comply with all provisions of Executive Order No. 11246 of Sept. 24, 1965,
and of the rules, regulations, and relevant orders of the Secretary of Labor.

5. The contractor will furnish all information and reports required by Executive Order No. 11246 of
September 24, 1965, and by the rules, regulations, and orders of the Secretary of Labor, or
pursuant thereto, and will permit access to his books, records, and accounts by the contracting
agency and the Secretary of Labor for purposes of investigation to ascertain compliance with
such rules, regulations, and orders.

6. Inthe event of the contractor's noncompliance with the nondiscrimination clauses of this contract
or with any of such rules, regulations, or orders, this contract may be cancelled, terminated, or
suspended in whole or in part and the contractor may be declared ineligible for further
Government contracts in accordance with procedures authorized in Executive Order No. 11246
of Sept. 24, 1965, and such other sanctions may be imposed and remedies invoked as provided
in Executive Order No. 11246 of September 24, 1965, or by rule, regulation, or order of the
Secretary of Labor, or as otherwise provided by law.

7. The contractor will include the provisions of paragraphs (1) through (7) in every subcontract or
purchase order unless exempted by rules, regulations, or orders of the Secretary of Labor issued
pursuant to Section 204 of Executive Order No. 11246 of September 24, 1965, so that such
provisions will be binding upon each subcontractor or vendor. The contractor will take such
action with respect to any subcontract or purchase order as may be directed by the Secretary of
Labor as a means of enforcing such provisions including sanctions for noncompliance: Provided,
however, that in the event the contractor becomes involved in, or is threatened with, litigation
with a subcontractor or vendor as a result of such direction, the contractor may request the
United States to enter into such litigation to protect the interests of the United States."

DBE Participation Goals
Borrowers and their prime contractors must follow and document good faith efforts to meet the DBE
Participation Goals listed below:

Goods or Services MBE Participation Goal WABE Participation Goal
Construction 2% 2%
Equipment 1% 1%

Services 1% 2%
Supplies 1% 1%

The DBE Participation Goals are not quotas — SRF will not penalize a borrower and their contractors if
they cannot meet the goals. However, SRF will require a borrower and their contractors to make a
good faith effort to meet these goals.
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Good Faith Effort for DBE Participation

EPA defines “Good Faith Effort” to include, at a minimum, the following actions by a borrower and their
contractors and sub-contractors:

1. Include DBEs on solicitation lists.
2. Assure that DBEs are solicited once they are identified.

3. Divide total requirements into smaller tasks to permit maximum DBE participation, where
feasible. Encourage the joint submission of bids by multiple DBE businesses.

4. Establish delivery schedules which will encourage MBE/WBE participation, where feasible.

5. Encourage use of the services of the Small Business Administration (SBA) and the Minority
Business Development Agency of the Department of Commerce (MBDA) OR
State/Regional/Local equivalent.

6. Require that each party to a subgrant, subagreement, or contract award take the good faith
efforts outlined.

DBE Contract Terms and Conditions
The following conditions must be included in all procurement contracts entered into by the borrower and
their contractors and subcontractors for SRF financed projects:

1.

The prime contractor must pay its subcontractor for satisfactory performance no more than 30 days
from the prime contractor’s receipt of payment from the loan recipient.

. The prime contractor must document its efforts towards meeting the six “Good Faith Efforts for DBE

Participation” even if the prime contractor has achieved its fair share objectives.

. The prime contractor must notify the loan recipient in writing prior to the termination of any DBE

subcontractor for convenience by the prime contractor.

. If a DBE subcontractor fails to complete work under the subcontract for any reason, the prime

contractor must employ the six “Good Faith Efforts for DBE Participation” if soliciting a replacement
subcontractor.

. All DBE procurements whether from bid documents or subsequent draw request are to be reported

on form 5700-52A to the SRF.

. *The prime contractor must submit Form 6100-4 — DBE Subcontractor Utilization to the

borrower as part of bid proposals.

. *The prime contractor must ensure DBE subcontractors submit Form 6100-3 — DBE

Subcontractor Performance. In turn, the prime contractor submits the forms to the borrower.

. *The prime contractor must provide Form 6100-2 — DBE Subcontractor Participation to DBE

subcontractors. DBE subcontractors may submit Form 6100-2 to:

DBE/MBE/WBE Coordinator

U.S. Environmental Protection Agency, Region 9
75 Hawthorne Street (PMD-1)

San Francisco, CA 94105

*Please check https://www.epa.gov/grants/epa-dbe-memorandums for current policy; similar
reporting may be done as part of NV State stipulated goodfaith efforts.



Report Provided By: Completed By: Submitted To: | Appendix
DBE Reporting Form SRF Borrower SRF A
5700-52A Part ||
Form 6100-4 Borrower Prime Contractor Borrower B
Form 6100-3 Prime Contractor Sub-Contractor Borrower C
Form 6100-2 Prime Contractor Sub-Contractor EPA, Region 9 D

8. Each procurement contract signed must include the following term and condition:

“The contractor shall not discriminate on the basis of race, color, national origin or sex in
the performance of this contract. The contractor shall carry out applicable requirements of
40 CFR Part 33 in the award and administration of contracts awarded under EPA financial
assistance agreements. Failure by the contractor to carry out these requirements is a
material breach of this contract which may result in the termination of this contract or other
legally available remedies.”




Disadvantaged Business Enterprise Utilization
Guidance to Borrowers and Prime Contractors

Sources to Identify and Certify DBEs

Source

Phone

Website/E-mail

Nevada Department of
Transportation Civil Rights
Program (DBE assistance and
list)

External Civil Rights and Contract
Compliance-Nevada Unified
Certification Program
800-267-1971

http://nevadadbe.com

Nevada Department of
Transportation DBE Program

http://nevadadot.com/nevadaDBE/dbe.aspx

Nevada Governor’s Office of
Economic Development —
Procurement Qutreach Program

800-336-1600

http://diversifynevada.com/programs-resou
rces/procurement-outreach

Nevada Small Business
Development Center (NSBDC)

800-240-7094

DBE assistance 775-687-9921

http://dbe.nsbdc.org/

Hispanic Business Nevada

http://hispanicbusinessnevada.com/

US Small Business Admin. (SBA)

http://www.sba.gov/

Minority Business Development
Agency-US Dept. of Commerce

http://www.mbda.gov/




Disadvantaged Business Enterprise Utilization
Guidance to Borrowers and Prime Contractors

Appendix A
DBE Reporting Form 5700-52A Part Il

When requesting loan draws which involve procurements to MBE/WBE businesses, information must
be reported on forms provided by SRF as shown on the next page.
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Instructions for Part Il:

For each MBE/WBE procurement made under this
assistance agreement during the reporting period, provide
the following information:

1. Check whether this procurement was made by
the recipient, sub-recipient/SRF loan recipient, or
the prime contractor.

2. Check either the MBE or WBE column. If a firm
is both an MBE and WBE, the recipient may
choose to count the entire procurement towards
EITHER its MBE or WBE accomplishments. The
recipient may also divide the total amount of the
procurement (using any ratio it so chooses) and
count those divided amounts toward its MBE and
WBE accomplishments. If the recipient chooses
to divide the procurement amount and count
portions toward its MBE and WBE
accomplishments, please state the appropriate
amounts under the MBE and WBE columns on
the form. The combined MBE and WBE
amounts for that MBE/WBE contractor must
not exceed the “Value of the Procurement”
reported in column #3

3. Dollar value of procurement.

4. Date of procurement, shown as month, day, year.
Date of procurement is defined as the date the
contract or procurement was awarded, not the
date the contractor received payment under the
awarded contract or procurement, unless
payment occurred on the date of award. (Where
direct purchasing is the procurement method,
the date of procurement is the date the
purchase was made)

5. Using codes at the bottom of the form, identify
type of product or service acquired through this
procurement (e.g., enter 1 if construction, 2 if
supplies, etc).

6. Name, address, and telephone number of
MBE/WBE firm.
7. Send to SRF.

=This data is requested to comply with provisions
mandated by: statute or regulations (40 CFR Part 30, 31,
and 33); OMB Circulars; or added by EPA to ensure
sound and effective assistance management. Accurate,
complete data are required to obtain funding, while no
pledge of confidentiality is provided.

The public reporting and recording burden for this
collection of information is estimated to average | hour per

response annually. Burden means the total time, effort,
or financial resources expended by persons to generate,
maintain, retain, or disclosure or provide information to or
for a Federal agency. This includes the time needed to
review instructions; develop, acquire, install, and utilize
technology and systems for the purposes of collecting,
validating, and verifying information, processing and
maintaining information, and disclosing and providing
information; adjust the existing ways to comply with any
previously applicable instructions and requirements; train
personnel to be able to respond to a collection of
information; search data sources; complete and review
the collection of information; and transmit or otherwise
disclose the information. An agency may not conduct or
sponsor, and a person is not required to respond to, a
collection of information unless it displays a currently valid
OMB control number.

Send comments on the Agency's need for this
information, the accuracy of the provided burden
estimates, and any suggested methods for minimizing
respondent burden, including through the use of
automated collection techniques to the Director, OPPE
Regulatory Information Division, U.S. Environmental
Protection Agency (2136), 1200 Pennsylvania Avenue,
NW, Washington, D.C. 20460. Include the OMB Control
number in any correspondence. Do not send the
completed form to this address.



Disadvantaged Business Enterprise Utilization
Guidance to Borrowers and Prime Contractors

Appendix B
Form 6100-4 — DBE Subcontractor Utilization

The borrower must require potential prime contractors to submit Form 6100-4, as shown on the next
page, to the borrower as part of bid proposals.



e Ilélm"ged States i ) OMB Control No: 2090-0030
\"IEI:’AAZ,Z',EZ’S“"“ rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Utilization Form

This form is intended to capture the prime contractor’s actual and/or anticipated use of identified certified DBE!?
subcontractors? and the estimated dollar amount of each subcontract. An EPA Financial Assistance Agreement
Recipient must require its prime contractors to complete this form and include it in the bid or proposal package.
Prime contractors should also maintain a copy of this form on file.

Prime Contractor Name Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact
Address

Telephone No. Email Address

[ssuing/Funding Entity:

[ have identified potential DBE
certified subcontractors O YES ©NO

If yes, please complete the table below. If no, please explain:

Subcontractor Name/ Company Address/ Phone/ Email Est. Dollar Currently
Company Name Amt DBE
Certified?

Continue on back if needed

' ADBEIsa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as
described in 40 CFR 33.202.

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide
services pursuant to an EPA award of financial assistance.

EPA FORM 6100-4 (DBE Subcontractor Utilization Form)




o ¥ lElni'ged States - . OMB Control No: 2090-0030
\"EPAA;\élrl;gsmenta rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Utilization Form

[ certify under penalty of perjury that the forgoing statements are true and correct. Signing this form does not
signify a commitment to utilize the subcontractors above. [ am aware of that in the event of a replacement of a
subcontractor, [ will adhere to the replacement requirements set forth in 40 CFR Part 33 Section 33.302 (c).

Prime Contractor Signature Print Name

Title Date

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200
Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send
the completed form to this address.

EPA FORM 6100-4 (DBE Subcontractor Utilization Form)




Disadvantaged Business Enterprise Utilization
Guidance to Borrowers and Prime Contractors

Appendix C
Form 6100-3 — DBE Subcontractor Performance

The prime contractor must require potential subcontractors to submit Form 6100-3, as show on the next
page, as part of bid proposals.  In turn, prime contractors submit the data to the borrower.
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e Ilélm"ged States i ) OMB Control No: 2090-0030
\"IEPAAZ,Z',EZ’{}“"“ rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Performance Form

This form is intended to capture the DBE! subcontractor’s2 description of work to be performed and the price of
the work submitted to the prime contractor. An EPA Financial Assistance Agreement Recipient must require its
prime contractor to have its DBE subcontractors complete this form and include all completed forms in the prime
contractors bid or proposal package.

Subcontractor Name Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact

Address

Telephone No. Email Address

Prime Contractor Name Issuing/Funding Entity:

Contract Item Number Description of Work Submitted to the Prime Contractor Price of Work
Involving Construction, Services, Equipment or Supplies Submitted to the

Prime Contractor
DBE Certified By: O DOT O SBA Meets/ exceeds EPA certification standards?
O other: O YES © NO O Unknown

' ADBEisa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as
described in 40 CFR 33.202.

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide services
pursuant to an EPA award of financial assistance.

EPA FORM 6100-3 (DBE Subcontractor Performance Form)




e Ilélm"ged States i ) OMB Control No: 2090-0030
\"IEPAAZ,Z',EZ’{}“"“ rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Performance Form

[ certify under penalty of perjury that the forgoing statements are true and correct. Signing this form does not
signify a commitment to utilize the subcontractors above. I am aware of that in the event of a replacement of a
subcontractor, [ will adhere to the replacement requirements set forth in 40 CFR Part 33 Section 33.302 (c).

Prime Contractor Signature Print Name
Title Date

Subcontractor Signature Print Name
Title Date

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200
Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send
the completed form to this address.

EPA FORM 6100-3 (DBE Subcontractor Performance Form)




Disadvantaged Business Enterprise Utilization
Guidance to Borrowers and Prime Contractors

Appendix D
Form 6100-2 — DBE Subcontractor Participation

The prime contractor must provide subcontractors the opportunity to submit Form 6100-2, as shown on
the next page, to:

DBE/MBE/WBE Coordinator

U.S. Environmental Protection Agency, Region 9
75 Hawthorne Street (PMD-1)

San Francisco, CA 94105
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e Ilélm"ged States i ) OMB Control No: 2090-0030
\"IEPAAZ,Z',EZ’{}“"“ rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Participation Form

An EPA Financial Assistance Agreement Recipient must require its prime contractors to provide this form to its
DBE subcontractors. This form gives a DBE! subcontractor? the opportunity to describe work received and/or
report any concerns regarding the EPA-funded project (e.g., in areas such as termination by prime contractor, late
payments, etc.). The DBE subcontractor can, as an option, complete and submit this form to the EPA DBE
Coordinator at any time during the project period of performance.

Subcontractor Name Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact

Address

Telephone No. Email Address

Prime Contractor Name Issuing/Funding Entity:
Contract Description of Work Received from the Prime Contractor Involving Amount Received

Item Construction, Services, Equipment or Supplies by Prime

Number Contractor

' ADBEisa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as
described in 40 CFR 33.202.

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide
services pursuant to an EPA award of financial assistance.

EPA FORM 6100-2 (DBE Subcontractor Participation Form)




o Y United States
\y’ Environmental Protection
\’ Agency

OMB Control No: 2090-0030
Approved: 8/13/2013
Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Participation Form

Please use the space below to report any concerns regarding the above EPA-funded project:

Subcontractor Signature

Print Name

Title

Date

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200
Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send

the completed form to this address.

EPA FORM 6100-2 (DBE Subcontractor Participation Form)




Wage Rate Requirement’s including Required

Site Postings & Wage Comparison Worksheet



FEDERAL & STATE PREVAILING WAGES

The higher of the Federal or State prevailing wage rates, as established by the Davis-Bacon Act
and the Nevada Labor Commission shall be paid for all classifications of labor on this project.
Should a classification be missing from the Davis-Bacon rates the CONTRACTOR shall
complete a request of authorization for additional classification or rate form SF1444 in its
entirety and submit it to the OWNER for approval and submission to the U.S. Department of
Labor. Also, in accordance with NRS 338, the hourly and daily wage rates for the State and
Davis-Bacon must be posted at the work site by CONTRACTOR.

Although the Prevailing Wages are provided in this bid document, the bidder is responsible to
verify if any up-dates or addendums have been issues for either the Federal Davis-Bacon wage
determination(s) or State prevailing wage rates. Davis-Bacon wage determinations are
published on the Wage Determinations On Line website (https://www.wdol.gov/). Nevada State
Prevailing wages are published on the Nevada Labor Commissioner's website
(http://labor.nv.gov/PrevailingWage/Public Works Prevailing Wages/). The successful
bidder will be required to provide the current Federal and State Prevailing Wages used in
preparation of their bid (wage comparison worksheet).

The CONTRACTOR and each subcontractor shall keep an accurate payroll record, showing the
name, address, work classification, straight time, and overtime hours worked each day and
week, and the actual per diem wages paid to each journeyman, apprentice, worker, or other
employee employed in connection with the project. The weekly payroll records shall be certified
and shall be submitted to the OWNER within seven (7) days after the regular pay date for the
pay period. Submission of the certified payrolls shall be a condition precedent for processing
the progress payment. The CONTRACTOR shall collect the wage reports from the Sub-
Contractors and ensure the receipt of a certified copy of each weekly payroll for submission to
the OWNER as one complete package.

Pursuant to NRS 338.060 and 338.070, the Contractor hereby agrees to forfeit, as a penalty to
the OWNER, not less than Twenty Dollars ($20) nor more than Fifty Dollars ($50) for each
calendar day or portion thereof that each worker employed on the Contract is paid less than the
designated rate for any work done under the Contract, by the CONTRACTOR or any
subcontractor under him/her, or is not reported to the OWNER as required by NRS 338.070.



U.S. Department of Labor
Wage and Hour Division *
U.S. Wage and Hour Division
(April 2009)

Fact Sheet #66: The Davis-Bacon and Related Acts (DBRA)

This fact sheet provides general information concerning DBRA.
Coverage

DBRA requires payment of prevailing wages on federally funded or assisted construction projects.

The Davis-Bacon Act applies to each federal government or District of Columbia contract in excess of $2,000
for the construction, alteration, or repair (including painting and decorating) of public buildings or public works.
Many federal laws that authorize federal assistance for construction through grants, loans, loan guarantees, and
insurance are Davis-Bacon “related Acts.” The “related Acts” include provisions that require Davis-Bacon
labor standards apply to most federally assisted construction. Examples of “related Acts” include the Federal-
Aid Highway Acts, the Housing and Community Development Act of 1974, and the Federal Water Pollution
Control Act.

Basic Provisions/Requirements

Contractors and subcontractors must pay laborers and mechanics employed directly upon the site of the work
at least the locally prevailing wages (including fringe benefits), listed in the Davis-Bacon wage determination
in the contract, for the work performed. Davis-Bacon labor standards clauses must be included in covered
contracts.

The Davis-Bacon "prevailing wage" is the combination of the basic hourly rate and any fringe benefits listed in
a Davis-Bacon wage determination. The contractor’s obligation to pay at least the prevailing wage listed in the
contract wage determination can be met by paying each laborer and mechanic the applicable prevailing wage
entirely as cash wages or by a combination of cash wages and employer-provided bona fide fringe benefits.
Prevailing wages, including fringe benefits, must be paid on all hours worked on the site of the work.

Apprentices or trainees may be employed at less than the rates listed in the contract wage determination only
when they are in an apprenticeship program registered with the Department of Labor or with a state
apprenticeship agency recognized by the Department.

Contractors and subcontractors are required to pay covered workers weekly and submit weekly certified
payroll records to the contracting agency. They are also required to post the applicable Davis-Bacon wage
determination with the Davis-Bacon poster (WH-1321) on the job site in a prominent and accessible place
where they can be easily seen by the workers.

Davis-Bacon Wage Determinations

Davis-Bacon wage determinations are published on the Wage Determinations On Line (WDOL) website for
contracting agencies to incorporate them into covered contracts. The “prevailing wages” are determined based
on wages paid to various classes of laborers and mechanics employed on specific types of construction projects
in an area. Guidance on determining the type of construction is provided in All Agency Memoranda Nos. 130
and 131.




Penalties/Sanctions and Appeals

Contract payments may be withheld in sufficient amounts to satisfy liabilities for underpayment of wages and
for liquidated damages for overtime violations under the Contract Work Hours and Safety Standards Act
(CWHSSA). In addition, violations of the Davis-Bacon contract clauses may be grounds for contract
termination, contractor liability for any resulting costs to the government and debarment from future contracts
for a period up to three years.

Contractors and subcontractors may challenge determinations of violations and debarment before an
Administrative Law Judge (ALJ). Interested parties may appeal ALJ decisions to the Department’s
Administrative Review Board. Final Board determinations on violations and debarment may be appealed to and
are enforceable through the federal courts.

Typical Problems

(1) Misclassification of laborers and mechanics. (2) Failure to pay full prevailing wage, including fringe
benefits, for all hours worked (including overtime hours). (3) Inadequate recordkeeping, such as not counting all
hours worked or not recording hours worked by an individual in two or more classifications during a day. (4)
Failure of to maintain a copy of bona fide apprenticeship program and individual registration documents for
apprentices. (5) Failure to submit certified payrolls weekly. (6) Failure to post the Davis-Bacon poster and
applicable wage determination.

Relation to State, Local, and Other Federal Laws
The Copeland "Anti-Kickback" Act prohibits contractors from in any way inducing an employee to give up any

part of the compensation to which he or she is entitled under his or her contract of employment, and requires
contractors to submit a weekly statement of the wages paid to each employee performing DBRA covered work.

Contractors on projects subject to DBRA labor standards may also be subject to additional prevailing wage and
overtime pay requirements under State (and local) laws. Also, overtime work pay requirements under
CWHSSA) and the Fair Labor Standards Act may apply.

Under Reorganization Plan No. 14 of 1950, (5 U.S.C.A. Appendix), the federal contracting or assistance-
administering agencies have day-to-day responsibility for administration and enforcement of the Davis-Bacon
labor standards provisions and, in order to promote consistent and effective enforcement, the Department of
Labor has regulatory and oversight authority, including the authority to investigate compliance.

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website: http://www.wagehour.dol.gov
and/or call our toll-free information and helpline, available 8 a.m. to 5 p.m. in your time zone, 1-866-
4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official statements of
position contained in the regulations.

U.S. Department of Labor 1-866-4-USWAGE
Frances Perkins Building TTY: 1-866-487-9243
200 Constitution Avenue, NW Contact Us

Washington, DC 20210




DAVIS-BACON REQUIREMENTS (EXHIBIT D)

Preamble

With respect to the Clean Water State Revolving Funds and Safe Drinking Water State
Revolving Funds, EPA provides capitalization grants to each State which in turn provides
sub grants or loans to eligible entities within the State. Typically, the sub recipients are
municipal or other local governmental entities that manage the funds. For these types of
recipients, the provisions set forth under Roman numeral |, below, shall apply. Although EPA
and the State remain responsible for ensuring sub recipients’ compliance with the wage rate
requirements set forth herein, those sub recipients shall have the primary responsibility to
maintain payroll records as described in Section 3(ii)(A), below and for compliance as
described in Section I-5.

Occasionally, the sub recipient may be a private for profit or not for profit entity. For these
types of recipients, the provisions set forth in Roman Numeral II, below, shall apply. Although
EPA and the State remain responsible for ensuring sub recipients’ compliance with the wage
rate requirements set forth herein, those sub recipients shall have the primary responsibility to
maintain payroll records as described in Section II-3(ii)(A), below and for compliance as
described in Section II-5.

l. Requirements Under The Consolidated Appropriations Act For Sub recipients
That Are Governmental Entities:

The following terms and conditions specify how recipients will assist EPA in meeting its Davis-
Bacon (DB) responsibilities when DB applies to EPA awards of financial assistance - with
respect to State recipients and sub recipients that are governmental entities. If a sub recipient
has questions regarding when DB applies, obtaining the correct DB wage determinations, DB
provisions, or compliance monitoring, it may contact the State recipient. If a State recipient
needs guidance, the recipient may contact Elizabeth Borowiec, borowiec.elizabeth@epa.gov ,
415-972-3419, of EPA Region 9, for guidance. The recipient or sub recipient may also obtain
additional guidance from DOL’s web site at http://www.dol.gov/whd/

1. Applicability of the Davis- Bacon (DB) prevailing wage requirements.

DB prevailing wage requirements apply to the construction, alteration, and repair of
treatment works carried out in whole or in part with assistance made available by Clean
Water State Revolving Funds and Safe Drinking Water State Revolving Funds. If a sub
recipient encounters a unique situation at a site that presents uncertainties regarding DB
applicability, the sub recipient must discuss the situation with the recipient State before
authorizing work on that site.

2. Obtaining Wage Determinations.

(a) Sub recipients shall obtain the wage determination for the locality in which a covered
activity subject to DB will take place prior to issuing requests for bids, proposals, quotes or other
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DAVIS-BACON REQUIREMENTS (EXHIBIT D)

methods for soliciting contracts (solicitation) for activities subject to DB. These wage
determinations shall be incorporated into solicitations and any subsequent contracts. Prime
contracts must contain a provision requiring that subcontractors follow the wage determination
incorporated into the prime contract.

(1) While the solicitation remains open, the sub recipient shall monitor https://sam.gov/
content/wage-determinations weekly to ensure that the wage determination
contained in the solicitation remains current. The sub recipients shall amend the
solicitation if DOL issues a modification more than 10 days prior to the closing date
(i.e. bid opening) for the solicitation. If DOL modifies or supersedes the applicable
wage determination less than 10 days prior to the closing date, the sub recipients
may request a finding from the State recipient that there is not a reasonable time to
notify interested contractors of the modification of the wage determination. The State
recipient will provide a report of its findings to the sub recipient.

(i) If the sub recipient does not award the contract within 90 days of the closure of the
solicitation, any modifications or supersedes DOL makes to the wage determination
contained in the solicitation shall be effective unless the State recipient, at the
request of the sub recipient, obtains an extension of the 90 day period from DOL
pursuant to 29 CFR 1.6(c)(3)(iv). The sub recipient shall monitor https://sam.gov/
content/wage-determinations on a weekly basis if it does not award the contract
within 90 days of closure of the solicitation to ensure that wage determinations
contained in the solicitation remain current.

(b) If the sub recipient carries out activity subject to DB by issuing a task order, work assignment
or similar instrument to an existing contractor (ordering instrument) rather than by publishing a
solicitation, the sub recipient shall insert the appropriate DOL wage determination from
https://sam.gov/content/wage-determinations into the ordering instrument.

(c) Sub recipients shall review all subcontracts subject to DB entered into by prime contractors
to verify that the prime contractor has required its subcontractors to include the applicable wage
determinations.

(d) As provided in 29 CFR 1.6(f), DOL may issue a revised wage determination applicable to a
sub recipient’s contract after the award of a contract or the issuance of an ordering instrument if
DOL determines that the sub recipient has failed to incorporate a wage determination or has
used a wage determination that clearly does not apply to the contract or ordering instrument. If
this occurs, the sub recipient shall either terminate the contract or ordering instrument and issue
a revised solicitation or ordering instrument or incorporate DOL’s wage determination retroactive
to the beginning of the contract or ordering instrument by change order. The sub recipient’s
contractor must be compensated for any increases in wages resulting from the use of DOL’s
revised wage determination.

3. Contract and Subcontract provisions.
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(a) The Recipient shall insure that the sub recipient(s) shall insert in full in any contract in
excess of $2,000 which is entered into for the actual construction, alteration and/or repair,
including painting and decorating, of a treatment work under the CWSRF or a construction
project under the DWSREF financed in whole or in part from Federal funds or in accordance with
guarantees of a Federal agency or financed from funds obtained by pledge of any contract of a
Federal agency to make a loan, grant or annual contribution (except where a different meaning
is expressly indicated), and which is subject to the labor standards provisions of any of the acts
listed in § 5.1 or Consolidated Appropriations Act, 2017, the following clauses:

(1) Minimum wages.

(1) All laborers and mechanics employed or working upon the site of the work will be paid
unconditionally and not less often than once a week, and without subsequent deduction or
rebate on any account (except such payroll deductions as are permitted by regulations issued
by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of wages
and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at
rates not less than those contained in the wage determination of the Secretary of Labor which is
attached hereto and made a part hereof, regardless of any contractual relationship which may
be alleged to exist between the contractor and such laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section
1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to
such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) of this section;
also, regular contributions made or costs incurred for more than a weekly period (but not less
often than quarterly) under plans, funds, or programs which cover the particular weekly period,
are deemed to be constructively made or incurred during such weekly period. Such laborers
and mechanics shall be paid the appropriate wage rate and fringe benefits on the wage
determination for the classification of work actually performed, without regard to skill, except as
provided in § 5.5(a)(4). Laborers or mechanics performing work in more than one classification
may be compensated at the rate specified for each classification for the time actually worked
therein: Provided that the employer's payroll records accurately set forth the time spent in each
classification in which work is performed. The wage determination (including any additional
classification and wage rates conformed under paragraph (a)(1)(ii) of this section) and the
Davis- Bacon poster (WH-1321) shall be posted at all times by the contractor and its
subcontractors at the site of the work in a prominent and accessible place where it can be easily
seen by the workers.

Sub recipients may obtain wage determinations from the U.S. Department of Labor’s web
site, https://sam.gov/content/wage-determinations.

(il)(A) The sub recipient(s), on behalf of EPA, shall require that any class of laborers or
mechanics, including helpers, which is not listed in the wage determination and which is to be
employed under the contract shall be classified in conformance with the wage determination.
The State award official shall approve a request for an additional classification and wage rate
and fringe benefits therefore only when the following criteria have been met:
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(1) The work to be performed by the classification requested is not performed by a
classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a
reasonable relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification (if
known), or their representatives, and the sub recipient(s) agree on the classification and wage
rate (including the amount designated for fringe benefits where appropriate), documentation of
the action taken and the request, including the local wage determination shall be sent by the
sub recipient (s) to the State award official. The State award official will transmit the request, to
the Administrator of the Wage and Hour Division, Employment Standards Administration, U.S.
Department of Labor, Washington, DC 20210 and to the EPA DB Regional Coordinator
concurrently. The Administrator, or an authorized representative, will approve, modify, or
disapprove every additional classification request within 30 days of receipt and so advise the
State award official or will notify the State award official within the 30-day period that additional
time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the classification
or their representatives, and the sub recipient(s) do not agree on the proposed classification
and wage rate (including the amount designated for fringe benefits, where appropriate), the
award official shall refer the request and the local wage determination, including the views of
all interested parties and the recommendation of the State award official, to the Administrator
for determination. The request shall be sent to the EPA DB Regional Coordinator concurrently.
The Administrator, or an authorized representative, will issue a determination within 30 days of
receipt of the request and so advise the contracting officer or will notify the contracting officer
within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraphs (a)(1)(ii)(B) or (C) of this section, shall be paid to all workers performing work in the
classification under this contract from the first day on which work is performed in the
classification.

(111) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor
shall either pay the benefit as stated in the wage determination or shall pay another bona fide
fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the contractor
may consider as part of the wages of any laborer or mechanic the amount of any costs
reasonably anticipated in providing bona fide fringe benefits under a plan or program, Provided,
That the Secretary of Labor has found, upon the written request of the contractor, that the
applicable
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Standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the
contractor to set aside in a separate account assets for the meeting of obligations under the
plan or program.

(2) Withholding. The sub recipient(s), shall upon written request of the EPA Award Official or
an authorized representative of the Department of Labor, withhold or cause to be withheld from
the contractor under this contract or any other Federal contract with the same prime contractor,
or any other federally-assisted contract subject to Davis-Bacon prevailing wage requirements,
which is held by the same prime contractor, so much of the accrued payments or advances as
may be considered necessary to pay laborers and mechanics, including apprentices, trainees,
and helpers, employed by the contractor or any subcontractor the full amount of wages
required by the contract. In the event of failure to pay any laborer or mechanic, including any
apprentice, trainee, or helper, employed or working on the site of the work, all or part of the
wages required by the contract, the (Agency) may, after written notice to the contractor,
sponsor, applicant, or owner, take such action as may be necessary to cause the suspension
of any further payment, advance, or guarantee of funds until such violations have ceased.

(3) Payrolls and basic records.

(1) Payrolls and basic records relating thereto shall be maintained by the contractor during the
course of the work and preserved for a period of three years thereafter for all laborers and
mechanics working at the site of the work. Such records shall contain the name, address, and
social security number of each such worker, his or her correct classification, hourly rates of
wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits or
cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon Act),
daily and weekly number of hours worked, deductions made and actual wages paid. Whenever
the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or
mechanic include the amount of any costs reasonably anticipated in providing benefits under a
plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall
maintain records which show that the commitment to provide such benéefits is enforceable, that
the plan or program is financially responsible, and that the plan or program has been
communicated in writing to the laborers or mechanics affected, and records which show the
costs anticipated or the actual cost incurred in providing such benefits. Contractors employing
apprentices or trainees under approved programs shall maintain written evidence of the
registration of apprenticeship programs and certification of trainee programs, the registration of
the apprentices and trainees, and the ratios and wage rates prescribed in the applicable
programs.

(ii)(A) The contractor shall submit weekly, for each week in which any contract work is
performed, a copy of all payrolls to the sub recipient, that is, the entity that receives the sub-
grant or loan from the State capitalization grant recipient. Such documentation shall be available
on request of the State recipient or EPA. As to each payroll copy received, the sub recipient
shall provide written confirmation in a form satisfactory to the State indicating whether or not the
project is in compliance with the requirements of 29 CFR 5.5(a)(1) based on the most recent
payroll copies for the specified week. The payrolls shall set out accurately and completely all of
the information required to be maintained under 29 CFR 5.5(a)(3)(i), except that full social
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security numbers and home addresses shall not be included on the weekly payrolls. Instead
the payrolls shall only need to include an individually identifying number for each employee
(e.g., the last four digits of the employee's social security number). The required weekly
payroll information may be submitted in any form desired. Optional Form WH-347 is available
for this purpose from the Wage and Hour Division Web site at
https://www.dol.gov/whd/forms/wh347instr.htm or its successor site.

The prime contractor is responsible for the submission of copies of payrolls by all
subcontractors. Contractors and subcontractors shall maintain the full social security number
and current address of each covered worker, and shall provide them upon request to the sub
recipient(s) for transmission to the State or EPA if requested by EPA, the State, the contractor,
or the Wage and Hour Division of the Department of Labor for purposes of an investigation or
audit of compliance with prevailing wage requirements. It is not a violation of this section for a
prime contractor to require a subcontractor to provide addresses and social security numbers to
the prime contractor for its own records, without weekly submission to the sub recipient(s).

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the
contractor or subcontractor or his or her agent who pays or supervises the payment of the persons
employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be provided under
§ 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being maintained
under § 5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such information is correct and
complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed
on the contract during the payroll period has been paid the full weekly wages earned, without
rebate, either directly or indirectly, and that no deductions have been made either directly or
indirectly from the full wages earned, other than permissible deductions as set forth in
Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates
and fringe benefits or cash equivalents for the classification of work performed, as specified
in the applicable wage determination incorporated into the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse side
of Optional Form WH-347 shall satisfy the requirement for submission of the “Statement of
Compliance” required by paragraph (a)(3)(ii)(B) of this section.

(D) The falsification of any of the above certifications may subject the contractor or
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 231 of
title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i)
of this section available for inspection, copying, or transcription by authorized representatives
of
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the State, EPA or the Department of Labor, and shall permit such representatives to interview
employees during working hours on the job. If the contractor or subcontractor fails to submit the
required records or to make them available, the Federal agency or State may, after written
notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to
cause the suspension of any further payment, advance, or guarantee of funds. Furthermore,
failure to submit the required records upon request or to make such records available may be
grounds for debarment action pursuant to 29 CFR 5.12.

(4) Apprentices and trainees

(1) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the
work they performed when they are employed pursuant to and individually registered in a bona
fide apprenticeship program registered with the U.S. Department of Labor, Employment and
Training Administration, Office of Apprenticeship Training, Employer and Labor Services, or with
a State Apprenticeship Agency recognized by the Office, or if a person is employed in his or her
first 90 days of probationary employment as an apprentice in such an apprenticeship program,
who is not individually registered in the program, but who has been certified by the Office of
Apprenticeship Training, Employer and Labor Services or a State Apprenticeship Agency
(where appropriate) to be eligible for probationary employment as an apprentice. The allowable
ratio of apprentices to journeymen on the job site in any craft classification shall not be greater
than the ratio permitted to the contractor as to the entire work force under the registered
program. Any worker listed on a payroll at an apprentice wage rate, who is not registered or
otherwise employed as stated above, shall be paid not less than the applicable wage rate on the
wage determination for the classification of work actually performed. In addition, any apprentice
performing work on the job site in excess of the ratio permitted under the registered program
shall be paid not less than the applicable wage rate on the wage determination for the work
actually performed. Where a contractor is performing construction on a project in a locality other
than that in which its program is registered, the ratios and wage rates (expressed in
percentages of the journeyman's hourly rate) specified in the contractor's or sub contractor's
registered program shall be observed. Every apprentice must be paid at not less than the rate
specified in the registered program for the apprentice's level of progress, expressed as a
percentage of the journeymen hourly rate specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship
program. If the apprenticeship program does not specify fringe benefits, apprentices must be
paid the full amount of fringe benefits listed on the wage determination for the applicable
classification. If the Administrator determines that a different practice prevails for the applicable
apprentice classification, fringes shall be paid in accordance with that determination. In the
event the Office of Apprenticeship Training, Employer and Labor Services, or a State
Apprenticeship Agency recognized by the Office, withdraws approval of an apprenticeship
program, the contractor will no longer be permitted to utilize apprentices at less than the
applicable predetermined rate for the work performed until an acceptable program is approved.

(11) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at
less than the predetermined rate for the work performed unless they are employed pursuant
to and individually registered in a program which has received prior approval, evidenced by
formal
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certification by the U.S. Department of Labor, Employment and Training Administration. The
ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan
approved by the Employment and Training Administration. Every trainee must be paid at not
less than the rate specified in the approved program for the trainee's level of progress,
expressed as a percentage of the journeyman hourly rate specified in the applicable wage
determination.

Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program. If
the trainee program does not mention fringe benefits, trainees shall be paid the full amount of
fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour
Division determines that there is an apprenticeship program associated with the corresponding
journeyman wage rate on the wage determination which provides for less than full fringe
benefits for apprentices. Any employee listed on the payroll at a trainee rate who is not
registered and participating in a training plan approved by the Employment and Training
Administration shall be paid not less than the applicable wage rate on the wage determination
for the classification of work actually performed. In addition, any trainee performing work on the
job site in excess of the ratio permitted under the registered program shall be paid not less than
the applicable wage rate on the wage determination for the work actually performed. In the
event the Employment and Training Administration withdraws approval of a training program,
the contractor will no longer be permitted to utilize trainees at less than the applicable
predetermined rate for the work performed until an acceptable program is approved.

(iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen
under this part shall be in conformity with the equal employment opportunity requirements of
Executive Order 11246, as amended and 29 CFR part 30.

(5) Compliance with Copeland Act requirements. The contractor shall comply with the
requirements of 29 CFR part 3, which are incorporated by reference in this contract.

(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses
contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the EPA determines
may by appropriate, and also a clause requiring the subcontractors to include these clauses in
any lower tier subcontracts. The prime contractor shall be responsible for the compliance by
any subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.

(7) Contract termination; debarment. A breach of the contract clauses in 29 CFR 5.5 may be
grounds for termination of the contract, and for debarment as a contractor and a subcontractor
as provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations
of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein
incorporated by reference in this contract.

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions
of this contract shall not be subject to the general disputes clause of this contract. Such
disputes shall be resolved in accordance with the procedures of the Department of Labor set
forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes
between the
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contractor (or any of its subcontractors) and sub recipient(s), State, EPA, the U.S. Department
of Labor, or the employees or their representatives.

(10) Certification of eligibility.

(1) By entering into this contract, the contractor certifies that neither it (nor he or she) nor
any person or firm who has an interest in the contractor's firm is a person or firm ineligible to
be awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29
CFR 5.12(a)(1).

(i1) No part of this contract shall be subcontracted to any person or firm ineligible for award of a
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(ii1) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18
U.S.C. 1001.

4. Contract Provision for Contracts in Excess of $100,000.

(a) Contract Work Hours and Safety Standards Act. The sub recipient shall insert the following
clauses set forth in paragraphs (a)(1), (2), (3), and (4) of this section in full in any contract in an
amount in excess of $100,000 and subject to the overtime provisions of the Contract Work
Hours and Safety Standards Act. These clauses shall be inserted in addition to the clauses
required by ltem 3, above or 29 CFR 4.6. As used in this paragraph, the terms laborers and
mechanics include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the
contract work which may require or involve the employment of laborers or mechanics shall
require or permit any such laborer or mechanic in any workweek in which he or she is employed
on such work to work in excess of forty hours in such workweek unless such laborer or
mechanic receives compensation at a rate not less than one and one-half times the basic rate
of pay for all hours worked in excess of forty hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the
clause set forth in paragraph (a)(1) of this section the contractor and any subcontractor
responsible therefore shall be liable for the unpaid wages. In addition, such contractor and
subcontractor shall be liable to the United States (in the case of work done under contract for
the District of Columbia or a territory, to such District or to such territory), for liquidated
damages. Such liquidated damages shall be computed with respect to each individual laborer
or mechanic, including watchmen and guards, employed in violation of the clause set forth in
paragraph (a)(1) of this section, in the sum of $25 for each calendar day on which such
individual was required or permitted to work in excess of the standard workweek of forty hours
without payment of the overtime wages required by the clause set forth in paragraph (a)(1) of
this section.

(3) Withholding for unpaid wages and liquidated damages. The sub recipient, upon written
request of the EPA Award Official or an authorized representative of the Department of Labor,
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shall withhold or cause to be withheld, from any moneys payable on account of work performed
by the contractor or subcontractor under any such contract or any other Federal contract with
the same prime contractor, or any other federally-assisted contract subject to the Contract
Work Hours and Safety Standards Act, which is held by the same prime contractor, such sums
as may be determined to be necessary to satisfy any liabilities of such contractor or
subcontractor for unpaid wages and liquidated damages as provided in the clause set forth in
paragraph (b)(2) of this section.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses
set forth in paragraph (a)(1) through (4) of this section and also a clause requiring the
subcontractors to include these clauses in any lower tier subcontracts. The prime contractor
shall be responsible for compliance by any subcontractor or lower tier subcontractor with the
clauses set forth in paragraphs (a)(1) through (4) of this section.

(b) In addition to the clauses contained in ltem 3, above, in any contract subject only to the
Contract Work Hours and Safety Standards Act and not to any of the other statutes cited in 29
CFR 5.1, the Sub recipient shall insert a clause requiring that the contractor or subcontractor
shall maintain payrolls and basic payroll records during the course of the work and shall
preserve them for a period of three years from the completion of the contract for all laborers and
mechanics, including guards and watchmen, working on the contract. Such records shall contain
the name and address of each such employee, social security number, correct classifications,
hourly rates of wages paid, daily and weekly number of hours worked, deductions made, and
actual wages paid. Further, the Sub recipient shall insert in any such contract a clause providing
hat the records to be maintained under this paragraph shall be made available by the contractor
or subcontractor for inspection, copying, or transcription by authorized representatives of the
(write the name of agency) and the Department of Labor, and the contractor or subcontractor will
permit such representatives to interview employees during working hours on the job.

5. Compliance Verification

(a) The sub recipient shall periodically interview a sufficient number of employees entitled to
DB prevailing wages (covered employees) to verify that contractors or subcontractors are
paying the appropriate wage rates. As provided in 29 CFR 5.6(a)(3), all interviews must be
conducted in confidence. The sub recipient must use Standard Form 1445 (SF 1445) or
equivalent documentation to memorialize the interviews. Copies of the SF 1445 are available
from EPA on request.

(b) The sub recipient shall establish and follow an interview schedule based on its assessment
of the risks of noncompliance with DB posed by contractors or subcontractors and the duration
of the contract or subcontract. Sub recipients must conduct more frequent interviews if the
initial interviews or other information indicated that there is a risk that the contractor or
subcontractor is not complying with DB.

Sub recipients shall immediately conduct interviews in response to an alleged violation of

the prevailing wage requirements. All interviews shall be conducted in confidence.
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(c) The sub recipient shall periodically conduct spot checks of a representative sample of
weekly payroll data to verify that contractors or subcontractors are paying the appropriate wage
rates. The sub recipient shall establish and follow a spot check schedule based on its
assessment of the risks of noncompliance with DB posed by contractors or subcontractors and
the duration of the contract or subcontract. At a minimum, if practicable, the sub recipient
should spot check payroll data within two weeks of each contractor or subcontractor’s
submission of its initial payroll data and two weeks prior to the completion date the contract or
subcontract. Sub recipients must conduct more frequent spot checks if the initial spot check or
other information indicates that there is a risk that the contractor or subcontractor is not
complying with DB. In addition, during the examinations the sub recipient shall verify evidence
of fringe benefit plans and payments there under by contractors and subcontractors who claim
credit for fringe benefit contributions.

(d) The sub recipient shall periodically review contractors and subcontractor’s use of
apprentices and trainees to verify registration and certification with respect to apprenticeship
and training programs approved by either the U.S Department of Labor or a state, as
appropriate, and that contractors and subcontractors are not using disproportionate numbers of,
laborers, trainees and apprentices. These reviews shall be conducted in accordance with the
schedules for spot checks and interviews described in Item 5(b) and (c) above.

(e) Sub recipients must immediately report potential violations of the DB prevailing wage
requirements to the EPA DB contact listed above and to the appropriate DOL Wage and
Hour District Office listed at http://www.dol.gov/whd/america2.htm.

II. Requirements Under The Consolidated Appropriations Act, 2017 (P.L. 115-31)
For Sub recipients That Are Not Governmental Entities:

The following terms and conditions specify how recipients will assist EPA in meeting its DB
responsibilities when DB applies to EPA awards of financial assistance under —FY 2017
Consolidated Appropriations Act with respect to sub recipients that are not governmental
entities. If a sub recipient has questions regarding when DB applies, obtaining the correct DB
wage determinations, DB provisions, or compliance monitoring, it may contact the State
recipient for guidance. If a State recipient needs guidance, the recipient may contact
Elizabeth Borowiec, borowiec.elizabeth@epa.gov , 415-972-3419, EPA Grants Management
Office for guidance. The recipient or sub recipient may also obtain additional guidance from
DOL’s web site at http://www.dol.gov/whd/

Under these terms and conditions, the sub recipient must submit its proposed DB
wage determinations to the State recipient for approval prior to including the wage
determination in any solicitation, contract task orders, work assignments, or similar
instruments to existing contractors.

1. Applicability of the Davis- Bacon (DB) prevailing wage requirements.
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Under the FY 2017 Consolidated Appropriations Act -, DB prevailing wage requirements apply
to the construction, alteration, and repair of treatment works carried out in whole or in part with
assistance made available by a Clean Water State Revolving Funds and Safe Drinking Water
State Revolving Funds,-. If a sub recipient encounters a unique situation at a site that presents
uncertainties regarding DB applicability, the sub recipient must discuss the situation with the
recipient State before authorizing work on that site.

2. Obtaining Wage Determinations.

(a) Sub recipients must obtain proposed wage determinations for specific localities at
www.wdol.gov. After the Sub recipient obtains its proposed wage determination, it must submit
the wage determination to Sharada Maligieddy, PE at smaligireddy@ndep.nv.gov, Office of
Financial Assistance (SRF Office), Nevada Division of Environmental Protection (NDEP), for
approval prior to inserting the wage determination into a solicitation, contract or issuing task
orders, work assignments or similar instruments to existing contractors (ordering instruments
unless subsequently directed otherwise by the State recipient Award Official.)

(b) Sub recipients shall obtain the wage determination for the locality in which a covered activity
subject to DB will take place prior to issuing requests for bids, proposals, quotes or other
methods for soliciting contracts (solicitation) for activities subject to DB. These wage
determinations shall be incorporated into solicitations and any subsequent contracts. Prime
contracts must contain a provision requiring that subcontractors follow the wage determination
incorporated into the prime contract.

(1) While the solicitation remains open, the sub recipient shall monitor https://sam.gov/
content/wage-determinations on a weekly basis to ensure that the wage
determination contained in the solicitation remains current. The sub recipients shall
amend the solicitation if DOL issues a modification more than 10 days prior to the
closing date (i.e. bid opening) for the solicitation. If DOL modifies or supersedes the
applicable wage determination less than 10 days prior to the closing date, the sub
recipients may request a finding from the State recipient that there is not a
reasonable time to notify interested contractors of the modification of the wage
determination. The State recipient will provide a report of its findings to the sub
recipient.

(i1) If the sub recipient does not award the contract within 90 days of the closure of the
solicitation, any modifications or supersedes DOL makes to the wage determination
contained in the solicitation shall be effective unless the State recipient, at the
request of the sub recipient, obtains an extension of the 90 day period from DOL
pursuant to 29 CFR 1.6(c)(3)(iv). The sub recipient shall monitor https://sam.gov/
content/wage-determinations on a weekly basis if it does not award the contract
within 90 days of closure of the solicitation to ensure that wage determinations
contained in the solicitation remain current.

(c) If the sub recipient carries out activity subject to DB by issuing a task order, work
assignment or similar instrument to an existing contractor (ordering instrument) rather than by
publishing a solicitation, the sub recipient shall insert the appropriate DOL wage determination
from https://sam.gov/content/wage-determinations into the ordering instrument.
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(d) Sub recipients shall review all subcontracts subject to DB entered into by prime contractors
to verify that the prime contractor has required its subcontractors to include the applicable
wage determinations.

(e) As provided in 29 CFR 1.6(f), DOL may issue a revised wage determination applicable to a
sub recipient’s contract after the award of a contract or the issuance of an ordering instrument if
DOL determines that the sub recipient has failed to incorporate a wage determination or has
used a wage determination that clearly does not apply to the contract or ordering instrument. If
this occurs, the sub recipient shall either terminate the contract or ordering instrument and issue
a revised solicitation or ordering instrument or incorporate DOL’s wage determination
retroactive to the beginning of the contract or ordering instrument by change order. The sub
recipient’s contractor must be compensated for any increases in wages resulting from the use
of DOL’s revised wage determination.

3. Contract and Subcontract provisions.

(a) The Recipient shall insure that the sub recipient(s) shall insert in full in any contract in
excess of $2,000 which is entered into for the actual construction, alteration and/or repair,
including painting and decorating, of a treatment work under the CWSRF or a construction
project under the DWSREF financed in whole or in part from Federal funds or in accordance with
guarantees of a Federal agency or financed from funds obtained by pledge of any contract of a
Federal agency to make a loan, grant or annual contribution (except where a different meaning
is expressly indicated), and which is subject to the labor standards provisions of any of the acts
listed in § 5.1 or the FY 2017 Consolidated Appropriations Act -, the following clauses:

(1) Minimum wages.

(1) All laborers and mechanics employed or working upon the site of the work, will be paid
unconditionally and not less often than once a week, and without subsequent deduction or
rebate on any account (except such payroll deductions as are permitted by regulations issued
by the Secretary of Labor under the Copeland Act (29 CFR part 3) ), the full amount of wages
and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at
rates not less than those contained in the wage determination of the Secretary of Labor which is
attached hereto and made a part hereof, regardless of any contractual relationship which may
be alleged to exist between the contractor and such laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section
1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to
such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) of this section;
also, regular contributions made or costs incurred for more than a weekly period (but not less
often than quarterly) under plans, funds, or programs which cover the particular weekly period,
are deemed to be constructively made or incurred during such weekly period. Such laborers and
mechanics shall be paid the appropriate wage rate and fringe benefits on the wage
determination for the classification of work actually performed, without regard to skill, except as
provided in §
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5.5(a)(4). Laborers or mechanics performing work in more than one classification may be
compensated at the rate specified for each classification for the time actually worked therein:
Provided, that the employer's payroll records accurately set forth the time spent in each
classification in which work is performed. The wage determination (including any additional
classification and wage rates conformed under paragraph (a)(1)(ii) of this section) and the
Davis- Bacon poster (WH-1321) shall be posted at all times by the contractor and its
subcontractors at the site of the work in a prominent and accessible place where it can be easily
seen by the workers.

Sub recipients may obtain wage determinations from the U.S. Department of Labor’s web site,
https://sam.gov/content/wage-determinations.

(ii)(A) The sub recipient(s), on behalf of EPA, shall require that any class of laborers or
mechanics, including helpers, which is not listed in the wage determination and which is to be
employed under the contract shall be classified in conformance with the wage determination.
The State award official shall approve a request for an additional classification and wage rate
and fringe benefits therefore only when the following criteria have been met:

(1) The work to be performed by the classification requested is not performed by a
classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a
reasonable relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification (if
known), or their representatives, and the sub recipient(s) agree on the classification and wage
rate (including the amount designated for fringe benefits where appropriate), documentation of
the action taken and the request, including the local wage determination shall be sent by the
sub recipient(s) to the State award official. The State award official will transmit the report, to
the Administrator of the Wage and Hour Division, Employment Standards Administration, U.S.
Department of Labor, Washington, DC 20210 and to the EPA DB Regional Coordinator
concurrently. The Administrator, or an authorized representative, will approve, modify, or
disapprove every additional classification request within 30 days of receipt and so advise the
State award official or will notify the State award official within the 30-day period that additional
time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the classification
or their representatives, and the sub recipient(s) do not agree on the proposed classification
and wage rate (including the amount designated for fringe benefits, where appropriate), the
award official shall refer the request, and the local wage determination, including the views of
all interested parties and the recommendation of the State award official, to the Administrator
for determination. The request shall be sent to the EPA Regional Coordinator concurrently.
The Administrator, or an authorized representative, will issue a determination within 30 days of
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receipt of the request and so advise the contracting officer or will notify the contracting officer
within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraphs (a)(1)(ii)(B) or (C) of this section, shall be paid to all workers performing work in the
classification under this contract from the first day on which work is performed in the
classification.

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor
shall either pay the benefit as stated in the wage determination or shall pay another bona fide
fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the contractor
may consider as part of the wages of any laborer or mechanic the amount of any costs
reasonably anticipated in providing bona fide fringe benefits under a plan or program, Provided,
That the Secretary of Labor has found, upon the written request of the contractor, that the
applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may
require the contractor to set aside in a separate account assets for the meeting of obligations
under the plan or program.

(2) Withholding. The sub recipient(s) shall upon written request of the EPA Award Official or an
authorized representative of the Department of Labor, withhold or cause to be withheld from the
contractor under this contract or any other Federal contract with the same prime contractor, or
any other federally-assisted contract subject to Davis-Bacon prevailing wage requirements,
which is held by the same prime contractor, so much of the accrued payments or advances as
may be considered necessary to pay laborers and mechanics, including apprentices, trainees,
and helpers, employed by the contractor or any subcontractor the full amount of wages required
by the contract. In the event of failure to pay any laborer or mechanic, including any apprentice,
trainee, or helper, employed or working on the site of the work, all or part of the wages required
by the contract, the (Agency) may, after written notice to the contractor, sponsor, applicant, or
owner, take such action as may be necessary to cause the suspension of any further payment,
advance, or guarantee of funds until such violations have ceased.

(3) Payrolls and basic records.

(1) Payrolls and basic records relating thereto shall be maintained by the contractor during the
course of the work and preserved for a period of three years thereafter for all laborers and
mechanics working at the site of the work. Such records shall contain the name, address, and
social security number of each such worker, his or her correct classification, hourly rates of
wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits
or cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon
Act), daily and weekly number of hours worked, deductions made and actual wages paid.
Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any
laborer or mechanic include the amount of any costs reasonably anticipated in providing
benefits under a
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plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall
maintain records which show that the commitment to provide such benefits is enforceable, that
the plan or program is financially responsible, and that the plan or program has been
communicated in writing to the laborers or mechanics affected, and records which show the
costs anticipated or the actual cost incurred in providing such benefits. Contractors employing
apprentices or trainees under approved programs shall maintain written evidence of the
registration of apprenticeship programs and certification of trainee programs, the registration of
the apprentices and trainees, and the ratios and wage rates prescribed in the applicable
programs.

(ii)(A) The contractor shall submit weekly, for each week in which any contract work is
performed, a copy of all payrolls to the sub recipient, that is, the entity that receives the sub-
grant or loan from the State capitalization grant recipient. Such documentation shall be available
on request of the State recipient or EPA. As to each payroll copy received, the sub recipient
shall provide written confirmation in a form satisfactory to the State indicating whether or not the
project is in compliance with the requirements of 29 CFR 5.5(a)(1) based on the most recent
payroll copies for the specified week. The payrolls shall set out accurately and completely all of
the information required to be maintained under 29 CFR 5.5(a)(3)(i), except that full social
security numbers and home addresses shall not be included on the weekly payrolls. Instead the
payrolls shall only need to include an individually identifying number for each employee (e.g.,
the last four digits of the employee's social security number). The required weekly payroll
information may be submitted in any form desired. Optional Form WH-347 is available for this
purpose from the Wage and Hour Division Web site at
http://www.dol.gov/whd/forms/wh347instr.htm or its successor site.

The prime contractor is responsible for the submission of copies of payrolls by all
subcontractors. Contractors and subcontractors shall maintain the full social security number
and current address of each covered worker, and shall provide them upon request to the sub
recipient(s) for transmission to the State or EPA if requested by EPA, the State, the contractor,
or the Wage and Hour Division of the Department of Labor for purposes of an investigation or
audit of compliance with prevailing wage requirements. It is not a violation of this section for a
prime contractor to require a subcontractor to provide addresses and social security numbers to
the prime contractor for its own records, without weekly submission to the sub recipient(s).

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the
contractor or subcontractor or his or her agent who pays or supervises the payment of the persons
employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be provided under
§ 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being maintained
under § 5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such information is correct and
complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed
on the contract during the payroll period has been paid the full weekly wages earned, without
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rebate, either directly or indirectly, and that no deductions have been made either directly or
indirectly from the full wages earned, other than permissible deductions as set forth in
Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates
and fringe benefits or cash equivalents for the classification of work performed, as specified
in the applicable wage determination incorporated into the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse side
of Optional Form WH-347 shall satisfy the requirement for submission of the “Statement of
Compliance” required by paragraph (a)(3)(ii)(B) of this section.

(D) The falsification of any of the above certifications may subject the contractor or
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 231 of
title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of
this section available for inspection, copying, or transcription by authorized representatives of
the State, EPA or the Department of Labor, and shall permit such representatives to interview
employees during working hours on the job. If the contractor or subcontractor fails to submit the
required records or to make them available, the Federal agency or State may, after written
notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to
cause the suspension of any further payment, advance, or guarantee of funds. Furthermore,
failure to submit the required records upon request or to make such records available may be
grounds for debarment action pursuant to 29 CFR 5.12.

(4) Apprentices and trainees--

(1) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the
work they performed when they are employed pursuant to and individually registered in a bona
fide apprenticeship program registered with the U.S. Department of Labor, Employment and
Training Administration, Office of Apprenticeship Training, Employer and Labor Services, or with
a State Apprenticeship Agency recognized by the Office, or if a person is employed in his or her
first 90 days of probationary employment as an apprentice in such an apprenticeship program,
who is not individually registered in the program, but who has been certified by the Office of
Apprenticeship Training, Employer and Labor Services or a State Apprenticeship Agency
(where appropriate) to be eligible for probationary employment as an apprentice. The allowable
ratio of apprentices to journeymen on the job site in any craft classification shall not be greater
than the ratio permitted to the contractor as to the entire work force under the registered
program. Any worker listed on a payroll at an apprentice wage rate, who is not registered or
otherwise employed as stated above, shall be paid not less than the applicable wage rate on the
wage determination for the classification of work actually performed. In addition, any apprentice
performing work on the job site in excess of the ratio permitted under the registered program
shall be paid not less than the applicable wage rate on the wage determination for the work
actually performed. Where a contractor is performing construction on a project in a locality other
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than that in which its program is registered, the ratios and wage rates (expressed in
percentages of the journeyman's hourly rate) specified in the contractor's or subcontractors
registered program shall be observed. Every apprentice must be paid at not less than the rate
specified in the registered program for the apprentice's level of progress, expressed as a
percentage of the journeymen hourly rate specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship
program. If the apprenticeship program does not specify fringe benefits, apprentices must be
paid the full amount of fringe benefits listed on the wage determination for the applicable
classification. If the Administrator determines that a different practice prevails for the applicable
apprentice classification, fringes shall be paid in accordance with that determination. In the
event the Office of Apprenticeship Training, Employer and Labor Services, or a State
Apprenticeship Agency recognized by the Office, withdraws approval of an apprenticeship
program, the contractor will no longer be permitted to utilize apprentices at less than the
applicable predetermined rate for the work performed until an acceptable program is approved.

(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less
than the predetermined rate for the work performed unless they are employed pursuant to and
individually registered in a program which has received prior approval, evidenced by formal
certification by the U.S. Department of Labor, Employment and Training Administration. The
ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan
approved by the Employment and Training Administration. Every trainee must be paid at not
less than the rate specified in the approved program for the trainee's level of progress,
expressed as a percentage of the journeyman hourly rate specified in the applicable wage
determination. Trainees shall be paid fringe benefits in accordance with the provisions of the
trainee program. If the trainee program does not mention fringe benefits, trainees shall be paid
the full amount of fringe benefits listed on the wage determination unless the Administrator of
the Wage and Hour Division determines that there is an apprenticeship program associated with
the corresponding journeyman wage rate on the wage determination which provides for less
than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee rate who
is not registered and participating in a training plan approved by the Employment and Training
Administration shall be paid not less than the applicable wage rate on the wage determination
for the classification of work actually performed. In addition, any trainee performing work on the
job site in excess of the ratio permitted under the registered program shall be paid not less than
the applicable wage rate on the wage determination for the work actually performed. In the
event the Employment and Training Administration withdraws approval of a training program,
the contractor will no longer be permitted to utilize trainees at less than the applicable
predetermined rate for the work performed until an acceptable program is approved.

(111) Equal employment opportunity. The utilization of apprentices, trainees and journeymen
under this part shall be in conformity with the equal employment opportunity requirements of
Executive Order 11246, as amended and 29 CFR part 30.

(5) Compliance with Copeland Act requirements. The contractor shall comply with the
requirements of 29 CFR part 3, which are incorporated by reference in this contract.
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(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses
contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the EPA determines
may by appropriate, and also a clause requiring the subcontractors to include these clauses in
any lower tier subcontracts. The prime contractor shall be responsible for the compliance by
any subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.

(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be
grounds for termination of the contract, and for debarment as a contractor and a subcontractor
as provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations
of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein
incorporated by reference in this contract.

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions
of this contract shall not be subject to the general disputes clause of this contract. Such
disputes shall be resolved in accordance with the procedures of the Department of Labor set
forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes
between the contractor (or any of its subcontractors) and Sub recipient(s), State, EPA, the U.S.
Department of Labor, or the employees or their representatives.

(10) Certification of eligibility.

(1) By entering into this contract, the contractor certifies that neither it (nor he or she) nor
any person or firm who has an interest in the contractor's firm is a person or firm ineligible to
be awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29
CFR 5.12(a)(1).

(i1) No part of this contract shall be subcontracted to any person or firm ineligible for award of a
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(ii1) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18
U.S.C. 1001.

4. Contract Provision for Contracts in Excess of $100,000.

(a) Contract Work Hours and Safety Standards Act. The sub recipient shall insert the following
clauses set forth in paragraphs (a)(1), (2), (3), and (4) of this section in full in any contract in an
amount in excess of $100,000 and subject to the overtime provisions of the Contract Work
Hours and Safety Standards Act. These clauses shall be inserted in addition to the clauses
required by Item 3, above or 29 CFR 4.6. As used in this paragraph, the terms laborers and
mechanics include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the
contract work which may require or involve the employment of laborers or mechanics shall
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require or permit any such laborer or mechanic in any workweek in which he or she is employed
on such work to work in excess of forty hours in such workweek unless such laborer or
mechanic receives compensation at a rate not less than one and one-half times the basic rate of
pay for all hours worked in excess of forty hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the
clause set forth in paragraph (b)(1) of this section the contractor and any subcontractor
responsible therefore shall be liable for the unpaid wages. In addition, such contractor and
subcontractor shall be liable to the United States (in the case of work done under contract for
the District of Columbia or a territory, to such District or to such territory), for liquidated
damages. Such liquidated damages shall be computed with respect to each individual laborer
or mechanic, including watchmen and guards, employed in violation of the clause set forth in
paragraph (b)(1) of this section, in the sum of $25 for each calendar day on which such
individual was required or permitted to work in excess of the standard workweek of forty hours
without payment of the overtime wages required by the clause set forth in paragraph (b)(1) of
this section.

(3) Withholding for unpaid wages and liquidated damages. The sub recipient shall upon the
request of the EPA Award Official or an authorized representative of the Department of Labor,
withhold or cause to be withheld, from any moneys payable on account of work performed by
the contractor or subcontractor under any such contract or any other Federal contract with the
same prime contractor, or any other federally-assisted contract subject to the Contract Work
Hours and Safety Standards Act, which is held by the same prime contractor, such sums as
may be determined to be necessary to satisfy any liabilities of such contractor or
subcontractor for unpaid wages and liquidated damages as provided in the clause set forth in
paragraph (a)(2) of this section.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses
set forth in paragraph (a)(1) through (4) of this section and also a clause requiring the
subcontractors to include these clauses in any lower tier subcontracts. The prime contractor
shall be responsible for compliance by any subcontractor or lower tier subcontractor with the
clauses set forth in paragraphs (a)(1) through (4) of this section.

(c) In addition to the clauses contained in Item 3, above, in any contract subject only to the
Contract Work Hours and Safety Standards Act and not to any of the other statutes cited in 29
CFR 5.1, the Sub recipient shall insert a clause requiring that the contractor or subcontractor
shall maintain payrolls and basic payroll records during the course of the work and shall
preserve them for a period of three years from the completion of the contract for all laborers and
mechanics, including guards and watchmen, working on the contract. Such records shall
contain the name and address of each such employee, social security number, correct
classifications, hourly rates of wages paid, daily and weekly number of hours worked,
deductions made, and actual wages paid. Further, the Sub recipient shall insert in any such
contract a clause providing that the records to be maintained under this paragraph shall be
made available by the contractor or subcontractor for inspection, copying, or transcription by
authorized representatives of the (write the name of agency) and the Department of Labor, and
the contractor or subcontractor will permit such representatives to interview employees during
working hours on the job.
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5. Compliance Verification

(a) The sub recipient shall periodically interview a sufficient number of employees entitled to DB
prevailing wages (covered employees) to verify that contractors or subcontractors are paying
the appropriate wage rates. As provided in 29 CFR 5.6(a)(3), all interviews must be conducted
in confidence. The sub recipient must use Standard Form 1445 (SF 1445) or equivalent
documentation to memorialize the interviews. Copies of the SF 1445 are available from EPA on
request.

(b) The sub recipient shall establish and follow an interview schedule based on its assessment
of the risks of noncompliance with DB posed by contractors or subcontractors and the duration
of the contract or subcontract. Sub recipients must conduct more frequent interviews if the initial
interviews or other information indicated that there is a risk that the contractor or subcontractor
is not complying with DB. Sub recipients shall immediately conduct interviews in response to an
alleged violation of the prevailing wage requirements. All interviews shall be conducted in
confidence."

(c). The sub recipient shall periodically conduct spot checks of a representative sample of
weekly payroll data to verify that contractors or subcontractors are paying the appropriate
wage rates. The sub recipient shall establish and follow a spot check schedule based on its
assessment of the risks of noncompliance with DB posed by contractors or subcontractors and
the duration of the contract or subcontract. At a minimum, if practicable the sub recipient
should spot check payroll data within two weeks of each contractor or subcontractor’s
submission of its initial payroll data and two weeks prior to the completion date the contract or
subcontract. Sub recipients must conduct more frequent spot checks if the initial spot check or
other information indicates that there is a risk that the contractor or subcontractor is not
complying with DB . In addition, during the examinations the sub recipient shall verify evidence
of fringe benefit plans and payments there under by contractors and subcontractors who claim
credit for fringe benefit contributions.

(d). The sub recipient shall periodically review contractors and subcontractors use of
apprentices and trainees to verify registration and certification with respect to apprenticeship
and training programs approved by either the U.S Department of Labor or a state, as
appropriate, and that contractors and subcontractors are not using disproportionate numbers of,
laborers, trainees and apprentices. These reviews shall be conducted in accordance with the
schedules for spot checks and interviews described in Item 5(b) and (c) above.

(e) Sub recipients must immediately report potential violations of the DB prevailing wage
requirements to the EPA DB contact listed above and to the appropriate DOL Wage and Hour
District Office listed at http://www.dol.gov/whd/america2.htm.
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CERTIFIED PAYROLLS

The CONTRACTOR shall prepare and submit Certified Payroll Reports weekly and provide all

information as requested by the Owner. The CONTRACTOR may utilize Form WH-347 or a
similar form that at a minimum contains the same information.

For weeks when no work is performed, the CONTRACTOR shall prepare and submit a Certified

Non-Performance Payroll Report. The CONTRACTOR may utilize the State of Nevada Non-
performance Payroll Form.
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Instructions for Completing Payroll Form, WH-347

( see also http://www.dol.gov/whd/forms/wh347instr.htm )

= \WH-347 (PDF)
OMB Control No. 1235-0008, Expires 01/31/2015.

General: Form WH-347has been made available for the convenience of contractors and subcontractors
required by their Federal or Federally-aided construction-type contracts and subcontracts to submit
weekly payrolls. Properly filled out, this form will satisfy the requirements of Regulations, Parts 3 and 5
(29 C.F.R., Subtitle A), as to payrolls submitted in connection with contracts subject to the Davis-Bacon
and related Acts.

While completion of Form WH-347 is optional, it is mandatory for covered contractors and subcontractors
performing work on Federally financed or assisted construction contracts to respond to the information
collection contained in 29 C.F.R. §§ 3.3, 5.5(a). The Copeland Act (40 U.S.C. § 3145) requires contractors
and subcontractors performing work on Federally financed or assisted construction contracts to "furnish
weekly a statement with respect to the wages paid each employee during the preceding week." U.S.
Department of Labor (DOL) Regulations at 29 C.F.R. § 5.5(a)(3)(ii) require contractors to submit weekly a
copy of all payrolls to the Federal agency contracting for or financing the construction project,
accompanied by a signed "Statement of Compliance" indicating that the payrolls are correct and complete
and that each laborer or mechanic has been paid not less than the proper Davis-Bacon prevailing wage
rate for the work performed. DOL and federal contracting agencies receiving this information review the
information to determine that employees have received legally required wages and fringe benefits.

Under the Davis-Bacon and related Acts, the contractor is required to pay not less than prevailing wage,
including fringe benefits, as predetermined by the Department of Labor. The contractor's obligation to
pay fringe benefits may be met either by payment of the fringe benefits to bona fide benefit plans, funds
or programs or by making payments to the covered workers (laborers and mechanics) as cash in lieu of
fringe benefits.

This payroll provides for the contractor to show on the face of the payroll all monies to each worker,
whether as basic rates or as cash in lieu of fringe benefits, and provides for the contractor's
representation in the statement of compliance on the payroll (as shown on page 2) that he/she is paying
for fringe benefits required by the contract and not paid as cash in lieu of fringe benefits. Detailed
instructions concerning the preparation of the payroll follow:

Contractor or Subcontractor: Fill in your firm's name and check appropriate box.
Address: Fill in your firm's address.

Payroll No.: Beginning with the number "1", list the payroll number for the submission.
For Week Ending: List the workweek ending date.

Project and Location: Self-explanatory.

Project or Contract No.: Self-explanatory.

Column 1 - Name and Individual Identifying Number of Worker: Enter each worker's full name
and an individual identifying number (e.g., last four digits of worker's social security number) on each
weekly payroll submitted.



Column 2 - No. of Withholding Exemptions: This column is merely inserted for the employer's
convenience and is not a requirement of Regulations, Part 3 and 5.

Column 3 - Work Classifications: List classification descriptive of work actually performed by each
laborer or mechanic. Consult classification and minimum wage schedule set forth in contract
specifications. If additional classifications are deemed necessary, see Contracting Officer or Agency
representative. An individual may be shown as having worked in more than one classification provided an
accurate breakdown or hours worked in each classification is maintained and shown on the submitted
payroll by use of separate entries.

Column 4 - Hours worked: List the day and date and straight time and overtime hours worked in the
applicable boxes. On all contracts subject to the Contract Work Hours Standard Act, enter hours worked
in excess of 40 hours a week as "overtime".

Column 5 - Total: Self-explanatory

Column 6 - Rate of Pay (Including Fringe Benefits): In the "straight time" box for each worker, list
the actual hourly rate paid for straight time worked, plus cash paid in lieu of fringe benefits paid. When
recording the straight time hourly rate, any cash paid in lieu of fringe benefits may be shown separately
from the basic rate. For example, "$12.25/.40" would reflect a $12.25 base hourly rate plus $0.40 for
fringe benefits. This is of assistance in correctly computing overtime. See "Fringe Benefits" below. When
overtime is worked, show the overtime hourly rate paid plus any cash in lieu of fringe benefits paid in the
"overtime" box for each worker; otherwise, you may skip this box. See "Fringe Benefits" below. Payment
of not less than time and one-half the basic or regular rate paid is required for overtime under the
Contract Work Hours Standard Act of 1962 if the prime contract exceeds $100,000. In addition to paying
no less than the predetermined rate for the classification which an individual works, the contractor must
pay amounts predetermined as fringe benefits in the wage decision made part of the contract to
approved fringe benefit plans, funds or programs or shall pay as cash in lieu of fringe benefits. See
"FRINGE BENEFITS" below.

Column 7 - Gross Amount Earned: Enter gross amount earned on this project. If part of a worker's
weekly wage was earned on projects other than the project described on this payroll, enter in column 7
first the amount earned on the Federal or Federally assisted project and then the gross amount earned
during the week on all projects, thus "$163.00/$420.00" would reflect the earnings of a worker who
earned $163.00 on a Federally assisted construction project during a week in which $420.00 was earned
on all work.

Column 8 - Deductions: Five columns are provided for showing deductions made. If more than five
deduction are involved, use the first four columns and show the balance deductions under "Other"
column; show actual total under "Total Deductions" column; and in the attachment to the payroll describe
the deduction(s) contained in the "Other" column. All deductions must be in accordance with the
provisions of the Copeland Act Regulations, 29 C.F.R., Part 3. If an individual worked on other jobs in
addition to this project, show actual deductions from his/her weekly gross wage, and indicate that
deductions are based on his gross wages.

Column 9 - Net Wages Paid for Week: Self-explanatory.

Totals - Space has been left at the bottom of the columns so that totals may be shown if the contractor
so desires.

Statement Required by Regulations, Parts 3 and 5: While the "statement of compliance" need not
be notarized, the statement (on page 2 of the payroll form) is subject to the penalties provided by 18
U.S.C. § 1001, namely, a fine, possible imprisonment of not more than 5 years, or both. Accordingly, the
party signing this statement should have knowledge of the facts represented as true.



Items 1and 2: Space has been provided between items (1) and (2) of the statement for describing any
deductions made. If all deductions made are adequately described in the "Deductions" column above,
state "See Deductions column in this payroll." See "FRINGE BENEFITS" below for instructions concerning
filling out paragraph 4 of the statement.

Item 4 FRINGE BENEFITS - Contractors who pay all required fringe benefits: If paying all fringe
benefits to approved plans, funds, or programs in amounts not less than were determined in the
applicable wage decision of the Secretary of Labor, show the basic cash hourly rate and overtime rate
paid to each worker on the face of the payroll and check paragraph 4(a) of the statement on page 2 of
the WH-347 payroll form to indicate the payment. Note any exceptions in section 4(c).

Contractors who pay no fringe benefits: If not paying all fringe benefits to approved plans, funds, or
programs in amounts of at least those that were determined in the applicable wage decision of the
Secretary of Labor, pay any remaining fringe benefit amount to each laborer and mechanic and insert in
the "straight time" of the "Rate of Pay" column of the payroll an amount not less than the predetermined
rate for each classification plus the amount of fringe benefits determined for each classification in the
application wage decision. Inasmuch as it is not necessary to pay time and a half on cash paid in lieu of
fringe benefits, the overtime rate shall be not less than the sum of the basic predetermined rate, plus the
half time premium on basic or regular rate, plus the required cash in lieu of fringe benefits at the straight
time rate. In addition, check paragraph 4(b) of the statement on page 2 the payroll form to indicate the
payment of fringe benefits in cash directly to the workers. Note any exceptions in section 4(c).

Use of Section 4(c), Exceptions

Any contractor who is making payment to approved plans, funds, or programs in amounts less than the
wage determination requires is obliged to pay the deficiency directly to the covered worker as cash in lieu
of fringe benefits. Enter any exceptions to section 4(a) or 4(b) in section 4(c). Enter in the Exception
column the craft, and enter in the Explanation column the hourly amount paid each worker as cash in lieu
of fringe benefits and the hourly amount paid to plans, funds, or programs as fringe benefits. The
contractor must pay an amount not less than the predetermined rate plus cash in lieu of fringe benefits
as shown in section 4(c) to each such individual for all hours worked (unless otherwise provided by
applicable wage determination) on the Federal or Federally assisted project. Enter the rate paid and
amount of cash paid in lieu of fringe benefits per hour in column 6 on the payroll. See paragraph on
"Contractors who pay no fringe benefits" for computation of overtime rate.

Public Burden Statement: We estimate that it will take an average of 55 minutes to complete this
collection of information, including time for reviewing instructions, searching existing data sources,
gathering and maintaining the data needed, and completing and reviewing the collection of information.
If you have any comments regarding these estimates or any other aspect of this collection of information,
including suggestions for reducing this burden, send them to the Administrator, Wage and Hour Division,
ESA, U.S. Department of Labor, Room S3502, 200 Constitution Avenue, N.W., Washington, D.C. 20210.



aleq

SIL IDEIS U d/eWeN
‘anoqe poliad
[loJAed ay) Bulinp jo8foid S)IOAA 21/gNd SIY] JO UOIIONIISUOD Y] U0 pash alam slojelado/iaumo 1o seakojdws ou 1eyy AJiao Agaiay |

leoA AeQq pue yuopy JeoA AeQq pue yuop
. 0 : pouad [j0JAed

10B1U0) Bulpsemy Apog o11gnd
aweN Joyenuodgnsg

swieN Jojoejuo) swild

a1 y08loid
-dMd # 109loid/pig
108014 10} Loday |eul yoday Apjespn Jejnbey # Hodoy

"yluow 8y Jo pus 8y} Jaye sAep G| uey)
Jaje| ou JoenuU02 ay) Buipieme Apoq aljgnd ay) Aq paAleoal SI Yjuow Jepus|ed yoes 1o} plodal ay) Jo Adoo e 1ey) ainsus |[eys 10}0e;uoogns 1o J010B1U0D
8yl “Jom olgnd ayl yum uondsuuod ul wiy Aq paiojdwa uewiom yoes 0} pied sjjauaq pue sebem ‘walp Jad [enjoe ay) pue aweu ay) buimoys
pJooal ajeinooe ue }day ag 0} asned uo deay ||eys J0}0eiu0ogns Yoea pue 1ojoeljuod ay) ‘Ajlaaioadsal ‘OyN pue SYN a8y} Jo gge Jeydeyd 0] Juensing

S103rodd SMHEOM J179Nd 04 Ld40d3d TTO™¥AVd JONVINHOJddId-NON

W09 JBUOISSIWLWODI0qE ] MMM

H3INOISSINNOD J04dVvT1 3HL 40 331440

VAVA3AN 40 31V1S



LABOR STANDARDS INTERVIEW

CONTRACT NUMBER

EMPLOYEE INFORMATION

LAST NAME FIRST NAME Mi
NAME OF PRIME CONTRACTOR
STREET ADDRESS
NAME OF EMPLOYER
CITY STATE ZIP CODE
SUPERVISOR'S NAME
LAST NAME FIRST NAME Mi WORK CLASSIFICATION WAGE RATE
HECK BELOW
ACTION CHEC 0
YES | NO

Do you work over 8 hours per day?

Do you work over 40 hours per week?

Are you paid at least time and a half for overtime hours?

Are you receiving any cash payments for fringe benefits required by the posted wage determination decision?

WHAT DEDUCTIONS OTHER THAN TAXES AND SOCIAL SECURITY ARE MADE FROM YOUR PAY?

HOW MANY HOURS DID YOU WORK ON YOUR LAST WORK DAY BEFORE

THIS INTERVIEW?

TOOLS YOU USE

DATE OF LAST WORK DAY BEFORE INTERVIEW (YYMMDD)

DATE YOU BEGAN WORK ON THIS PROJECT (YYMMDD)

THE ABOVE IS CORRECT TO THE BEST OF MY KNOWLEDGE

EMPLOYEE'S SIGNATURE

DATE (YYMMDD)

SIGNATURE
INTERVIEWER

TYPED OR PRINTED NAME

DATE (YYMMDD)

INTERVIEWER'S COMMENTS

WORK EMPLOYEE WAS DOING WHEN INTERVIEWED

ACTION (If explanation is needed, use comments section)

YES NO

IS EMPLOYEE PROPERLY CLASSIFIED AND PAID?

ARE WAGE RATES AND POSTERS DISPLAYED?

FOR USE BY PAYROLL CHECKER

IS ABOVE INFORMATION IN AGREEMENT WITH PAYROLL DATA?

[] ves [] no
COMMENTS
Wage Basis Wages ($)

(circle if employee is paid this amount)
Davis Bacon
State Prevailing Wage Rate $
Apprentice & Trainee Rate? $

CHECKER

LAST NAME FIRST NAME Ml JOB TITLE
SIGNATURE DATE (YYMMDD)

AUTHORIZED FOR LOCAL REPRODUCTION

Previous edition not usable

STANDARD FORM 1445 (REV. 12-96)
Prescribed by GSA - FAR (48 CFR) 53.222(g)



MANDATORY JOB SITE POSTINGS

The State Prevailing wages, Davis-Bacon Wage Determination(s) and
the Employee Rights Under the Davis-Bacon Act (aka Whistleblower)
poster (Form WH-1321) - both English and Spanish where Spanish is
commonly spoken - shall be posted at all times by the contractor and its
subcontractors at the site of the work in a prominent and accessible
place where it can be easily seen by the workers.



EMPLOYEE RIGHTS

UNDER THE DAVIS-BACON ACT

FOR LABORERS AND MECHANICS
EMPLOYED ON FEDERAL OR FEDERALLY
ASSISTED CONSTRUCTION PROJECTS

THE UNITED STATES DEPARTMENT OF LABOR WAGE AND HOUR DIVISION

PREVAILING
WAGES

OVERTIME

ENFORCEMENT

APPRENTICES

PROPER PAY

(1-866-487-9243) TTY: 1-877-889-5627

You must be paid not less than the wage rate listed in the Davis-Bacon
Wage Decision posted with this Notice for the work you perform.

You must be paid not less than one and one-half times your basic
rate of pay for all hours worked over 40 in a work week. There are few
exceptions.

Contract payments can be withheld to ensure workers receive wages
and overtime pay due, and liquidated damages may apply if overtime
pay requirements are not met. Davis-Bacon contract clauses allow
contract termination and debarment of contractors from future federal
contracts for up to three years. A contractor who falsifies certified
payroll records or induces wage kickbacks may be subject to civil or
criminal prosecution, fines and/or imprisonment.

Apprentice rates apply only to apprentices properly registered under
approved Federal or State apprenticeship programs.

If you do not receive proper pay, or require further information on the
applicable wages, contact the Contracting Officer listed below:

or contact the U.S. Department of Labor’s Wage and Hour Division.

For additional information:
1-866-4-USWAGE ~SWHD

U.S. Wage and Hour Division

WWW.WAGEHOUR.DOL.GOV

U.S. Department of Labor | Employment Standards Administration | Wage and Hour Division

WH 1321(Revised April 2009)



DERECHOS DEL
EMPLEADO

BAJO LA LEY DAVIS-BACON

PARA OBREROS Y MECANICOS EMPLEADOS
EN PROYECTOS DE CONSTRUCCION
FEDERAL O CON ASISTENCIA FEDERAL

LA SECCION DE HORAS Y SUELDOS DEL DEPARTAMENTO DE TRABAJO DE EEUU

SALARIOS No se le puede pagar menos de la tasa de pago indicada en la Decision de Salarios
PREVALECIENTES Davis-Bacon fijada con este Aviso para el trabajo que Ud. desempeiia.

SOBRETIEMPO Se le ha de pagar no menos de tiempo y medio de su tasa basica de pago por
todas las horas trabajadas en exceso de 40 en una semana laboral. Existen pocas
excepciones.

CUMPLIMIENTO Se pueden retener pagos por contratos para asegurarse que los obreros reciban los
salarios y el pago de sobretiempo debidos, y se podria aplicar dafos y perjuicios
si no se cumple con las exigencias del pago de sobretiempo. Las clausulas
contractuales de Davis-Bacon permiten la terminacién y exclusién de contratistas
para efectuar futuros contratos federales hasta tres afios. El contratista que
falsifique los registros certificados de las néminas de pago o induzca devoluciones
de salarios puede ser sujeto a procesamiento civil o criminal, multas y/o
encarcelamiento.

APRENDICES Las tasas de aprendices sélo se aplican a aprendices correctamente inscritos bajo
programas federales o estatales aprobados.

PAGO Si Ud. no recibe el pago apropiado, o precisa de informacion adicional sobre los
APROPIADO salarios aplicables, pongase en contacto con el Contratista Oficial que aparece
abajo:

0 pongase en contacto con la Seccion de Horas y Sueldos del Departamento de
Trabajo de EEUU.

Para obtener informacion adicional:
1-866-4-USWAGE ~SWHD

(1-866-487-9243)  TTY: 1-877-889-5627 P

WWW.WAGEHOUR.DOL.GOV

U.S. Department of Labor | Employment Standards Administration | Wage and Hour Division

WH 1321 SPA (Revised April 2009)



Insert State
Prevailing Wage
Rates & All
Applicable Davis-
Bacon Wage

Determinations
HERE

(as applicable)



Federal Debarment



In accordance with Executive Order 12549, contractors, subcontractors,
and materials and service suppliers (including the engineers, etc.) who's
contract is expected to equal or exceed $25,000 must have a DUNS
number (obtained from Dun & Bradstreet: http://www.sba.gov/content/
getting-d-u-n-s-number ) and be registered in the US Government
System for Award Management (SAM: https://www.sam.gov ) for ease of
verification they are not debarred or suspended from working on projects
with federal funding. Note that obtaining a DUNS number and registering in
SAM.gov are free. The website listed above properly opens on Google
Chrome and Microsoft Edge but may not work with Internet Explorer.




Implementation of American Iron & Steel Provisions
of

P.L. 113-76, Consolidated Appropriations Act, 2014
(Final Guidance March 20, 2014)

This information also available on EPA's website at
https://www.epa.qgov/cwsrt/state-revolving-fund-american-
iron-and-steel-ais-requirement




American Iron and Steel (AIS) Requirement

What You Need To Know For State Revolving Fund (SRF) Projects

Iron and Steel Products Include: Does My Product Have to Comply with AIS?
Lined or unlined pipes and fittings, manhole 1. Is the product a listed product? (See box
covers and other municipal castings, hydrants, to the left)
tanks, flanges, pipe clamps and restraints, 2. Is the product made of primarily iron or
valves, structural steel*, reinforced precast steel? (primarily means products greater

concrete, and construction materials**. than 50% iron or steel, measured by

material costs only)
Is the product permanently incorporated
into the project?

*Structural steel is defined as rolled flanged 3
shapes, having at least one dimension of their '
cross-section three inches or greater, which are

used in construction of buildings. If the answers to these three questions are all

o ; ; “yes,” then this is an iron and steel product under
Construction materials are defined as the AIS requirement, and the product must be

articles, materials, or supplies (such as, but not produced in the U.S. or otherwise be covered by

limited to, rebar, fasteners, framing joists, a waiver.

railings, doors, etc), not including mechanical
and/or electrical components, equipment, and
systems.

Definition of “Produced in the U.S.”

Produced in the U.S. means that all manufacturing processes must occur in the U.S.
Manufacturing processes includes processes such as melting, refining, forming, rolling,
drawing, finishing, and fabricating. Further, if a domestic iron and steel product is taken
out of the U.S. for any part of the manufacturing process, it becomes foreign source material.

Important Note About Other Domestic Preference Requirements:

It is important to understand that the AIS requirement is different than other domestic preference
requirements. The AIS requirement is not the same as Buy American, Made in USA, Buy America
Act, or any state domestic preference requirements. A product may be compliant with these other
requirements, but it must also comply specifically with the AIS requirement. The United States
Department of Agriculture’s (USDA) Rural Utilities Service Water and Environmental Programs also
have an AIS requirement as of May 5, 2017, so a reference to the USDA AIS requirement in
certification letters is acceptable as well for SRF projects, since the USDA AIS requirement is the
same as the SRF AIS requirement.

EPA’s State Revolving Fund Ametican Iron and Steel Website




Methods of Compliance with the AIS Requirement

There are two methods of compliance for SRF projects: Certification Letters and Waivers.

Certification Letters

A certification letter asserts that all
manufacturing processes for the purchased
product(s) occurred in the U.S. Additionally,
each certification letter includes the 5 elements
listed below.

1. Delivery Jurisdiction: Letter should
include the name of the project and/or
jurisdiction where the product was delivered.

2. Product: Letter should list the specific
product(s) delivered to project site.

3. Manufacturer Location: Letter should
include the location(s) of the
foundry/mill/factory where the product was
manufactured (City and State).

4. Signature of Company
Representatives: On company letterhead.

5. Reference to AIS Requirement:
Especially if the letter references other
domestic preference laws.

Waivers

The AIS statute language permits the EPA to
issue waivers for a case or category of cases
where the EPA finds:

1. Applying this AIS requirement would
be inconsistent with the public interest;

2. Iron and steel products are not produced
in the U.S. in sufficient and reasonably
available quantities and well as of a
satisfactory quality; or

3. Inclusion of iron and steel products
produced in the U.S. will increase the
cost of the overall project by more than
25 percent.

Project-Specific Waivers

Waiver requests should be submitted via state
SRF programs. States should then submit waiver
requests to EPA at DWSRFWaiver@epa.gov or
CWSRFWaiver@epa.gov.

National De Minimis Waiver

e Allows an SRF project to use a small percentage of incidental products of unknown or

non-domestic origin

Up to 5% of total project material cost

e Up to 1% of total project material cost for any single item

AIS De Minimis List Example

Total Materials Cost for Project

Product Amount
Galvanized Conduit Strap 20
Galvanized Screws 40
4¢ Stainless Steel Tee 2

Total

Cost

$ 185,000
% of Total
Total Cost Materials Cost
$1.00 $20.00 0.011%
$0.05 $2.00 0.001%
$75.00 $150.00 0.081%
$172.00 0.093%

EPA’s State Revolving Fund Ametican Iron and Steel Website
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QFFICE OF WATER

MEMORANDUM

SUBJECT: Implementation of American Iron and Steel provisions. of P.L. 113-76,
Consolidated Appropriations Act, 2014

P o
FROM: [ Andrew D. Sawyers, Director % )

% Office of Wastewater Management (4201

Peter C. Grevatt, Director
Office of Ground Water and Drinking Water (4601M)
TO: Water Management Division Directors

Regions [ - X

P.L. 113-76, Consolidated Appropriations Act, 2014 (Act), includes an
“American Iron and Steel (AIS)” requirement in section 436 that requires Clean Water
State Revolving Loan Fund (CWSRF) and Drinking Water State Revolving Loan Fund
(DWSREF) assistance recipients to use iron and steel products that are produced in the
United States for projects for the construction, alteration, maintenance, or repair of a
public water system or treatment works if the project is funded through an assistance
agreement executed beginning January 17, 2014 (enactment of the Act), through the end -
of Federal Fiscal Year 2014.

Section 436 also sets forth certain circumstances under which EPA may waive the
AIS requirement. Furthermore, the Act specifically exempts projects where engineering
plans and specifications were approved by a State agency prior to January 17, 2014.

The approach described below explains how EPA will implement the AIS
requirement. The first section is in the form of questions and answers that address the
types of projects that must comply with the AIS requirement, the types of products
covered by the AIS requirement, and compliance. The second section is a step-by-step
process for requesting waivers and the circumstances under which waivers may be
granted.

Internet Address (URL) * http./iwww epa.gov
Recycled/Recyclable * Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chiorine Free Recycled Paper



Implementation
The Act states:

Sec. 436. (a)(1) None of the funds made available by a State water pollution
control revolving fund as authorized by title VI of the Federal Water Pollution
Control Act (33 U.S.C. 1381 et seq.) or made available by a drinking water
treatment revolving loan fund as authorized by section 1452 of the Safe Drinking
Water Act (42 U.S.C. 300j—12) shall be used for a project for the construction,
alteration, maintenance, or repair of a public water system or treatment works unless
all of the iron and steel products used in the project are produced in the United
States.

(2) In this section, the term ‘‘iron and steel products’® means the following
products made primarily of iron or steel: lined or unlined pipes and fittings, manhole
covers and other municipal castings, hydrants, tanks, flanges, pipe clamps and
restraints, valves, structural steel, reinforced precast concrete, and construction
materials.

(b) Subsection (a) shall not apply in any case or category of cases in which the
Administrator of the Environmental Protection Agency (in this section referred to as
the ““‘Administrator’’) finds that—

(1) applying subsection (a) would be inconsistent with the public interest;

(2) iron and steel products are not produced in the United States in
sufficient and reasonably available quantities and of a satisfactory quality; or

(3) inclusion of iron and steel products produced in the United States will
increase the cost of the overall project by more than 25 percent.

(c) If the Administrator receives a request for a waiver under this section, the
Administrator shall make available to the public on an informal basis a copy of the
request and information available to the Administrator concerning the request, and
shall allow for informal public input on the request for at least 15 days prior to
making a finding based on the request. The Administrator shall make the request and
accompanying information available by electronic means, including on the official
public Internet Web site of the Environmental Protection Agency.

(d) This section shall be applied in a manner consistent with United States
obligations under international agreements.

(e) The Administrator may retain up to 0.25 percent of the funds appropriated
in this Act for the Clean and Drinking Water State Revolving Funds for carrying out



the provisions described in subsection (a)(1) for management and oversight of the
requirements of this section.

() This section does not apply with respect to a project if a State agency
approves the engineering plans and specifications for the project, in that agency’s
capacity to approve such plans and specifications prior to a project requesting bids,
prior to the date of the enactment of this Act.

The following questions and answers provide guidance for implementing and
complying with the AIS requirements:

Project Coverage

1) What classes of projects are covered by the AIS requirement?

All treatment works projects funded by a CWSRF assistance agreement, and all
public water system projects funded by a DWSRF assistance agreement, from the date of
enactment through the end of Federal Fiscal Year 2014, are covered. The AIS
requirements apply to the entirety of the project, no matter when construction begins or
ends. Additionally, the AIS requirements apply to all parts of the project, no matter the
source of funding.

2) Does the AIS requirement apply to nonpoint source projects or national estuary
projects?

No. Congress did not include an AIS requirement for nonpoint source and
national estuary projects unless the project can also be classified as a ‘treatment works’ as
defined by section 212 of the Clean Water Act.

3) Are any projects for the construction, alteration, maintenance, or repair of a
public water system or treatment works excluded from the AIS requirement?

Any project, whether a treatment works project or a public water system project,
for which engineering plans and specifications were approved by the responsible state
agency prior to January 17, 2014, is excluded from the AIS requirements.

4) What if the project does not have approved engineering plans and specifications
but has signed an assistance agreement with a CWSRF or DWSRF program
prior to January 17, 2014?

The AIS requirements do not apply to any project for which an assistance
agreement was signed prior to January 17, 2014.



5) What if the project does not have approved engineering plans and specifications,
but bids were advertised prior to January 17, 2014 and an assistance agreement
was signed after January 17, 2014?

If the project does not require approved engineering plans and specifications, the
bid advertisement date will count in lieu of the approval date for purposes of the
exemption in section 436(f).

6) What if the assistance agreement that was signed prior to January 17, 2014, only
funded a part of the overall project, where the remainder of the project will be
funded later with another SRF loan?

If the original assistance agreement funded any construction of the project, the
date of the original assistance agreement counts for purposes of the exemption. If the
original assistance agreement was only for planning and design, the date of that
assistance agreement will count for purposes of the exemption only if there is a written
commitment or expectation on the part of the assistance recipient to fund the remainder
of the project with SRF funds.

7) What if the assistance agreement that was signed prior to January 17, 2014,
funded the first phase of a multi-phase project, where the remaining phases will
be funded by SRF assistance in the future?

In such a case, the phases of the project will be considered a single project if all
construction necessary to complete the building or work, regardless of the number of
contracts or assistance agreements involved, are closely related in purpose, time and
place. However, there are many situations in which major construction activities are
clearly undertaken in phases that are distinct in purpose, time, or place. In the case of
distinct phases, projects with engineering plans and specifications approval or assistance
agreements signed prior to January 17, 2014 would be excluded from AIS requirements
while those approved/signed on January 17, 2014, or later would be covered by the AIS
requirements.

8) What if a project has split funding from a non-SRF source?

Many States intend to fund projects with “split” funding, from the SRF program and from
State or other programs. Based on the Act language in section 436, which requires that
American iron and steel products be used in any project for the construction, alteration,
maintenance, or repair of a public water system or treatment works receiving SRF
funding between and including January 17, 2014 and September 30, 2014, any project
that is funded in whole or in part with such funds must comply with the AIS requirement.
A “project” consists of all construction necessary to complete the building or work
regardless of the number of contracts or assistance agreements involved so long as all
contracts and assistance agreements awarded are closely related in purpose, time and
place. This precludes the intentional splitting of SRF projects into separate and smaller
contracts or assistance agreements to avoid AIS coverage on some portion of a larger



project, particularly where the activities are integrally and proximately related to the
whole. However, there are many situations in which major construction activities are
clearly undertaken in separate phases that are distinct in purpose, time, or place, in which
case, separate contracts or assistance agreement for SRF and State or other funding would
carry separate requirements.

9) What about refinancing?

If a project began construction, financed from a non-SRF source, prior to January
17,2014, but is refinanced through an SRF assistance agreement executed on or after
January 17, 2014 and prior to October 1, 2014, AIS requirements will apply to all
construction that occurs on or after January 17, 2014, through completion of construction,
unless, as is likely, engineering plans and specifications were approved by a responsible
state agency prior to January 17, 2014. There is no retroactive application of the AIS
requirements where a refinancing occurs for a project that has completed construction
prior to January 17, 2014.

10) Do the AIS requirements apply to any other EPA programs, besides the SRF
program, such as the Tribal Set-aside grants or grants to the Territories and
DC?

No, the AIS requirement only applies to funds made available by a State water
pollution control revolving fund as authorized by title VI of the Federal Water Pollution
Control Act (33 U.S.C. 1381 et seq.) or made available by a drinking water treatment
revolving loan fund as authorized by section 1452 of the Safe Drinking Water Act (42
U.S.C. 300j-12)

Covered Iron and Steel Products

11) What is an iron or steel product?

For purposes of the CWSRF and DWSRF projects that must comply with the AIS
requirement, an iron or steel product is one of the following made primarily of iron or
steel that is permanently incorporated into the public water system or treatment works:

Lined or unlined pipes or fittings;

Manhole Covers;

Municipal Castings (defined in more detail below);
Hydrants;

Tanks;

Flanges;

Pipe clamps and restraints;

Valves;

Structural steel (defined in more detail below);
Reinforced precast concrete; and

Construction materials (defined in more detail below).



12) What does the term ‘primarily iron or steel’ mean?

‘Primarily iron or steel’ places constraints on the list of products above. For one
of the listed products to be considered subject to the AIS requirements, it must be made
of greater than 50% iron or steel, measured by cost. The cost should be based on the
material costs.

13) Can you provide an example of how to perform a cost determination?

For example, the iron portion of a fire hydrant would likely be the bonnet, body
and shoe, and the cost then would include the pouring and casting to create those
components. The other material costs would include non-iron and steel internal workings
of the fire hydrant (i.e., stem, coupling, valve, seals, etc). However, the assembly of the
internal workings into the hydrant body would not be included in this cost calculation. If
one of the listed products is not made primarily of iron or steel, United States (US)
provenance is not required. An exception to this definition is reinforced precast concrete,
which is addressed in a later question.

14) If a product is composed of more than 50% iron or steel, but is not listed in the
above list of items, must the item be produced in the US? Alternatively, must
the iron or steel in such a product be produced in the US?

The answer to both question is no. Only items on the above list must be produced
in the US. Additionally, the iron or steel in a non-listed item can be sourced from outside
the US.

15) What is the definition of steel?

Steel means an alloy that includes at least 50 percent iron, between .02 and 2
percent carbon, and may include other elements. Metallic elements such as chromium,
nickel, molybdenum, manganese, and silicon may be added during the melting of steel
for the purpose of enhancing properties such as corrosion resistance, hardness, or
strength. The definition of steel covers carbon steel, alloy steel, stainless steel, tool steel
and other specialty steels.

16) What does ‘produced in the United States’ mean?

Production in the United States of the iron or steel products used in the project
requires that all manufacturing processes, including application of coatings, must take
place in the United States, with the exception of metallurgical processes involving
refinement of steel additives. All manufacturing processes includes processes such as
melting, refining, forming, rolling, drawing, finishing, fabricating and coating. Further, if
a domestic iron and steel product is taken out of the US for any part of the manufacturing
process, it becomes foreign source material. However, raw materials such as iron ore,
limestone and iron and steel scrap are not covered by the AIS requirement, and the



material(s), if any, being applied as a coating are similarly not covered. Non-iron or steel
components of an iron and steel product may come from non-US sources. For example,
for products such as valves and hydrants, the individual non-iron and steel components
do not have to be of domestic origin.

17) Are the raw materials used in the production of iron or steel required to come
from US sources?

No. Raw materials, such as iron ore, limestone, scrap iron, and scrap steel, can
come from non-US sources.

18) If an above listed item is primarily made of iron or steel, but is only at the
construction site temporarily, must such an item be produced in the US?

No. Only the above listed products made primarily of iron or steel, permanently
incorporated into the project must be produced in the US. For example trench boxes,
scaffolding or equipment, which are removed from the project site upon completion of
the project, are not required to be made of U.S. Iron or Steel.

19) What is the definition of ‘municipal castings’?

Municipal castings are cast iron or steel infrastructure products that are melted
and cast. They typically provide access, protection, or housing for components
incorporated into utility owned drinking water, storm water, wastewater, and surface
infrastructure. They are typically made of grey or ductile iron, or steel. Examples of
municipal castings are:

Access Hatches;

Ballast Screen;

Benches (Iron or Steel);

Bollards;

Cast Bases;

Cast Iron Hinged Hatches, Square and Rectangular;
Cast Iron Riser Rings;

Catch Basin Inlet;

Cleanout/Monument Boxes;

Construction Covers and Frames;

Curb and Corner Guards;

Curb Openings;

Detectable Warning Plates;

Downspout Shoes (Boot, Inlet);

Drainage Grates, Frames and Curb Inlets;
Inlets;

Junction Boxes;

Lampposts;

Manhole Covers, Rings and Frames, Risers;



Meter Boxes;

Service Boxes;

Steel Hinged Hatches, Square and Rectangular;
Steel Riser Rings;

Trash receptacles;

Tree Grates;

Tree Guards;

Trench Grates; and

Valve Boxes, Covers and Risers.

20) What is ‘structural steel’?

Structural steel is rolled flanged shapes, having at least one dimension of their
cross-section three inches or greater, which are used in the construction of bridges,
buildings, ships, railroad rolling stock, and for numerous other constructional purposes.
Such shapes are designated as wide-flange shapes, standard I-beams, channels, angles,
tees and zees. Other shapes include H-piles, sheet piling, tie plates, cross ties, and those
for other special purposes.

21) What is a ‘construction material’ for purposes of the AIS requirement?

Construction materials are those articles, materials, or supplies made primarily of
iron and steel, that are permanently incorporated into the project, not including
mechanical and/or electrical components, equipment and systems. Some of these
products may overlap with what is also considered “structural steel”. This includes, but
is not limited to, the following products: wire rod, bar, angles, concrete reinforcing bar,
wire, wire cloth, wire rope and cables, tubing, framing, joists, trusses, fasteners (i.e., nuts
and bolts), welding rods, decking, grating, railings, stairs, access ramps, fire escapes,
ladders, wall panels, dome structures, roofing, ductwork, surface drains, cable hanging
systems, manhole steps, fencing and fence tubing, guardrails, doors, and stationary
screens.

22) What is not considered a ‘construction material’ for purposes of the AIS
requirement?

Mechanical and electrical components, equipment and systems are not considered
construction materials. Mechanical equipment is typically that which has motorized parts
and/or is powered by a motor. Electrical equipment is typically any machine powered by
electricity and includes components that are part of the electrical distribution system.

The following examples (including their appurtenances necessary for their
intended use and operation) are NOT considered construction materials: pumps, motors,
gear reducers, drives (including variable frequency drives (VFDs)),
electric/pneumatic/manual accessories used to operate valves (such as electric valve
actuators), mixers, gates, motorized screens (such as traveling screens), blowers/aeration
equipment, compressors, meters, sensors, controls and switches, supervisory control and



data acquisition (SCADA), membrane bioreactor systems, membrane filtration systems,
filters, clarifiers and clarifier mechanisms, rakes, grinders, disinfection systems, presses
(including belt presses), conveyors, cranes, HVAC (excluding ductwork), water heaters,
heat exchangers, generators, cabinetry and housings (such as electrical boxes/enclosures),
lighting fixtures, electrical conduit, emergency life systems, metal office furniture,
shelving, laboratory equipment, analytical instrumentation, and dewatering equipment.

23) If the iron or steel is produced in the US, may other steps in the manufacturing
process take place outside of the US, such as assembly?

No. Production in the US of the iron or steel used in a listed product requires that
all manufacturing processes must take place in the United States, except metallurgical
processes involving refinement of steel additives.

24) What processes must occur in the US to be compliant with the AIS requirement
for reinforced precast concrete?

While reinforced precast concrete may not be at least 50% iron or steel, in this
particular case, the reinforcing bar and wire must be produced in the US and meet the
same standards as for any other iron or steel product. Additionally, the casting of the
concrete product must take place in the US. The cement and other raw materials used in
concrete production are not required to be of domestic origin.

If the reinforced concrete is cast at the construction site, the reinforcing bar and
wire are considered to be a construction material and must be produced in the US.

Compliance

25) How should an assistance recipient document compliance with the AIS
requirement?

In order to ensure compliance with the AIS requirement, specific AIS contract
language must be included in each contract, starting with the assistance agreement, all the
way down to the purchase agreements. Sample language for assistance agreements and
contracts can be found in Appendix 3 and 4.

EPA recommends the use of a step certification process, similar to one used by
the Federal Highway Administration. The step certification process is a method to ensure
that producers adhere to the AIS requirement and assistance recipients can verify that
products comply with the AIS requirement. The process also establishes accountability
and better enables States to take enforcement actions against violators.

Step certification creates a paper trail which documents the location of the
manufacturing process involved with the production of steel and iron materials. A step
certification is a process under which each handler (supplier, fabricator, manufacturer,



processor, etc) of the iron and steel products certifies that their step in the process was
domestically performed. Each time a step in the manufacturing process takes place, the
manufacturer delivers its work along with a certification of its origin. A certification can
be quite simple. Typically, it includes the name of the manufacturer, the location of the
manufacturing facility where the product or process took place (not its headquarters), a
description of the product or item being delivered, and a signature by a manufacturer’s
responsible party. Attached, as Appendix 5, are sample certifications. These
certifications should be collected and maintained by assistance recipients.

Alternatively, the final manufacturer that delivers the iron or steel product to the
worksite, vendor, or contractor, may provide a certification asserting that all
manufacturing processes occurred in the US. While this type of certification may be
acceptable, it may not provide the same degree of assurance. Additional documentation
may be needed if the certification is lacking important information. Step certification is
the best practice.

26) How should a State ensure assistance recipients are complying with the AIS
requirement?

In order to ensure compliance with the AIS requirement, States SRF programs
must include specific AIS contract language in the assistance agreement. Sample
language for assistance agreements can be found in Appendix 3.

States should also, as a best practice, conduct site visits of projects during
construction and review documentation demonstrating proof of compliance which the
assistance recipient has gathered.

27) What happens if a State or EPA finds a non-compliant iron and/or steel product
permanently incorporated in the project?

If a potentially non-compliant product is identified, the State should notify the
assistance recipient of the apparent unauthorized use of the non-domestic component,
including a proposed corrective action, and should be given the opportunity to reply. If
unauthorized use is confirmed, the State can take one or more of the following actions:
request a waiver where appropriate; require the removal of the non-domestic item; or
withhold payment for all or part of the project. Only EPA can issue waivers to authorize
the use of a non-domestic item. EPA may use remedies available to it under the Clean
Water Act, the Safe Drinking Water Act, and 40 CFR part 31 grant regulations, in the
event of a violation of a grant term and condition.

It is recommended that the State work collaboratively with EPA to determine the
appropriate corrective action, especially in cases where the State is the one who identifies

the item in noncompliance or there is a disagreement with the assistance recipient.

If fraud, waste, abuse, or any violation of the law is suspected, the Office of
Inspector General (OIG) should be contacted immediately. The OIG can be reached at 1-
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888-546-8740 or OIG_Hotline@epa.gov. More information can be found at this website:
http://www.epa.gov/oig/hotline.htm.

28) How do international trade agreements affect the implementation of the AIS
requirements?

The AIS provision applies in a manner consistent with United States obligations
under international agreements. Typically, these obligations only apply to direct
procurement by the entities that are signatories to such agreements. In general, SRF
assistance recipients are not signatories to such agreements, so these agreements have no
impact on this AIS provision. In the few instances where such an agreement applies to a
municipality, that municipality is under the obligation to determine its applicability and
requirements and document the actions taken to comply for the State.

Waiver Process

The statute permits EPA to issue waivers for a case or category of cases where
EPA finds (1) that applying these requirements would be inconsistent with the public
interest; (2) iron and steel products are not produced in the US in sufficient and
reasonably available quantities and of a satisfactory quality; or (3) inclusion of iron and
steel products produced in the US will increase the cost of the overall project by more
than 25 percent.

In order to implement the AIS requirements, EPA has developed an approach to
allow for effective and efficient implementation of the waiver process to allow projects to
proceed in a timely manner. The framework described below will allow States, on behalf
of the assistance recipients, to apply for waivers of the AIS requirement directly to EPA
Headquarters. Only waiver requests received from states will be considered. Pursuant to
the Act, EPA has the responsibility to make findings as to the issuance of waivers to the
AIS requirements.

Definitions

The following terms are critical to the interpretation and implementation of the
AIS requirements and apply to the process described in this memorandum:

Reasonably Available Quantity: The quantity of iron or steel products is available or will
be available at the time needed and place needed, and in the proper form or specification
as specified in the project plans and design.

Satisfactory Quality: The quality of iron or steel products, as specified in the project
plans and designs.

Assistance Recipient: A borrower or grantee that receives funding from a State CWSRF
or DWSRF program.

11



Step-By-Step Waiver Process

Application by Assistance Recipient

Each local entity that receives SRF water infrastructure financial assistance is
required by section 436 of the Act to use American made iron and steel products in the
construction of its project. However, the recipient may request a waiver. Until a waiver
is granted by EPA, the AIS requirement stands, except as noted above with respect to
municipalities covered by international agreements.

The waiver process begins with the SRF assistance recipient. In order to fulfill
the AIS requirement, the assistance recipient must in good faith design the project (where
applicable) and solicit bids for construction with American made iron and steel products.
It is essential that the assistance recipient include the AIS terms in any request for
proposals or solicitations for bids, and in all contracts (see Appendix 3 for sample
construction contract language). The assistance recipient may receive a waiver at any
point before, during, or after the bid process, if one or more of three conditions is met:

1. Applying the American Iron and Steel requirements of the Act would be
inconsistent with the public interest;

2. TIron and steel products are not produced in the United States in sufficient
and reasonably available quantities and of a satisfactory quality; or

3. Inclusion of iron and steel products produced in the United States will
increase the cost of the overall project by more than 25 percent.

Proper and sufficient documentation must be provided by the assistance recipient.
A checklist detailing the types of information required for a waiver to be processed is
attached as Appendix 1.

Additionally, it is strongly encouraged that assistance recipients hold pre-bid
conferences with potential bidders. A pre-bid conference can help to identify iron and
steel products needed to complete the project as described in the plans and specifications
that may not be available from domestic sources. It may also identify the need to seek a
waiver prior to bid, and can help inform the recipient on compliance options.

In order to apply for a project waiver, the assistance recipient should email the
request in the form of a Word document (.doc) to the State SRF program. It is strongly
recommended that the State designate a single person for all AIS communications. The
State SRF designee will review the application for the waiver and determine whether the
necessary information has been included. Once the waiver application is complete, the
State designee will forward the application to either of two email addresses. For CWSRF
waiver requests, please send the application to: cwsrfwaiver@epa.gov. For DWSRF
waiver requests, please send the application to: dwsrfwaiver@epa.gov.

12



Evaluation by EPA

After receiving an application for waiver of the AIS requirements, EPA
Headquarters will publish the request on its website for 15 days and receive informal
comment. EPA Headquarters will then use the checklist in Appendix 2 to determine
whether the application properly and adequately documents and justifies the statutory
basis cited for the waiver — that it is quantitatively and qualitatively sufficient — and to
determine whether or not to grant the waiver.

In the event that EPA finds that adequate documentation and justification has
been submitted, the Administrator may grant a waiver to the assistance recipient. EPA
will notify the State designee that a waiver request has been approved or denied as soon
as such a decision has been made. Granting such a waiver is a three-step process:

1. Posting — After receiving an application for a waiver, EPA is required to
publish the application and all material submitted with the application on EPA’s
website for 15 days. During that period, the public will have the opportunity to
review the request and provide informal comment to EPA. The website can be
found at: http://water.epa.gov/grants_funding/aisrequirement.cfm

2. Evaluation — After receiving an application for waiver of the AIS
requirements, EPA Headquarters will use the checklist in Appendix 2 to
determine whether the application properly and adequately documents and
justifies the statutory basis cited for the waiver — that it is quantitatively and
qualitatively sufficient — and to determine whether or not to grant the waiver.

3. Signature of waiver approval by the Administrator or another agency official
with delegated authority — As soon as the waiver is signed and dated, EPA will
notify the State SRF program, and post the signed waiver on our website. The
assistance recipient should keep a copy of the signed waiver in its project files.

Public Interest Waivers

EPA has the authority to issue public interest waivers. Evaluation of a public
interest waiver request may be more complicated than that of other waiver requests so
they may take more time than other waiver requests for a decision to be made. An
example of a public interest waiver that might be issued could be for a community that
has standardized on a particular type or manufacturer of a valve because of its
performance to meet their specifications. Switching to an alternative valve may require
staff to be trained on the new equipment and additional spare parts would need to be
purchased and stocked, existing valves may need to be unnecessarily replaced, and
portions of the system may need to be redesigned. Therefore, requiring the community to
install an alternative valve would be inconsistent with public interest.

EPA also has the authority to issue a public interest waiver that covers categories
of products that might apply to all projects.

13



EPA reserves the right to issue national waivers that may apply to particular
classes of assistance recipients, particular classes of projects, or particular categories of
iron or steel products. EPA may develop national or (US geographic) regional
categorical waivers through the identification of similar circumstances in the detailed
justifications presented to EPA in a waiver request or requests. EPA may issue a national
waiver based on policy decisions regarding the public’s interest or a determination that a
particular item is not produced domestically in reasonably available quantities or of a
sufficient quality. In such cases, EPA may determine it is necessary to issue a national
waiver.

If you have any questions concerning the contents of this memorandum, you may
contact us, or have your staff contact Jordan Dorfman, Attorney-Advisor, State
Revolving Fund Branch, Municipal Support Division, at dorfman.jordan@epa.gov or
(202) 564-0614 or Kiri Anderer, Environmental Engineer, Infrastructure Branch,
Drinking Water Protection Division, at anderer.kirsten@epa.gov or (202) 564-3134.

Attachments
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Appendix 3: Example Loan Agreement Language

ALL ASSISTANCE AGREEMENT MUST HAVE A CLAUSE REQUIRING COMPLIANCE
WITH THE AIS REQUIREMENT. THIS IS AN EXAMPLE OF WHAT COULD BE
INCLUDED IN SRF ASSISTANCE AGREEMENTS. EPA MAKES NO CLAIMS
REGARDING THE LEGALITY OF THIS CLAUSE WITH RESPECT TO STATE LAW:

Comply with all federal requirements applicable to the Loan (including those imposed by the
2014 Appropriations Act and related SRF Policy Guidelines) which the Participant understands
includes, among other, requirements that all of the iron and steel products used in the Project are
to be produced in the United States (“American Iron and Steel Requirement’) unless (i) the
Participant has requested and obtained a waiver from the Agency pertaining to the Project or (i)
the Finance Authority has otherwise advised the Participant in writing that the American Iron
and Steel Requirement is not applicable to the Project.

Comply with all record keeping and reporting requirements under the Clean Water Act/Safe
Drinking Water Act, including any reports required by a Federal agency or the Finance
Authority such as performance indicators of program deliverables, information on costs and
project progress. The Participant understands that (i) each contract and subcontract related to the
Project is subject to audit by appropriate federal and state entities and (ii) failure to comply

with the Clean Water Act/Safe Drinking Water Act and this Agreement may be a default
hereunder that results in a repayment of the Loan in advance of the maturity of the Bonds and/or
other remedial actions.



Appendix 4: Sample Construction Contract Language

ALL CONTRACTS MUST HAVE A CLAUSE REQUIRING COMPLIANCE WITH THE AIS
REQUIREMENT. THIS IS AN EXAMPLE OF WHAT COULD BE INCLUDED IN ALL
CONTRACTS IN PROJECTS THAT USE SRF FUNDS. EPA MAKES NO CLAIMS
REGARDING THE LEGALITY OF THIS CLAUSE WITH RESPECT TO STATE OR LOCAL
LAW:

The Contractor acknowledges to and for the benefit of the City of (“Purchaser”) and the
(the “State”) that it understands the goods and services under this Agreement
are being funded with monies made available by the Clean Water State Revolving Fund and/or
Drinking Water State Revolving Fund that have statutory requirements commonly known as
“American Iron and Steel;” that requires all of the iron and steel products used in the project to
be produced in the United States (““American Iron and Steel Requirement”) including iron and
steel products provided by the Contactor pursuant to this Agreement. The Contractor hereby
represents and warrants to and for the benefit of the Purchaser and the State that (a) the
Contractor has reviewed and understands the American Iron and Steel Requirement, (b) all of the
iron and steel products used in the project will be and/or have been produced in the United States
in a manner that complies with the American Iron and Steel Requirement, unless a waiver of the
requirement is approved, and (c) the Contractor will provide any further verified information,
certification or assurance of compliance with this paragraph, or information necessary to support
a waiver of the American Iron and Steel Requirement, as may be requested by the Purchaser or
the State. Notwithstanding any other provision of this Agreement, any failure to comply with this
paragraph by the Contractor shall permit the Purchaser or State to recover as damages against the
Contractor any loss, expense, or cost (including without limitation attorney’s fees) incurred by
the Purchaser or State resulting from any such failure (including without limitation any
impairment or loss of funding, whether in whole or in part, from the State or any damages owed
to the State by the Purchaser). While the Contractor has no direct contractual privity with the
State, as a lender to the Purchaser for the funding of its project, the Purchaser and the Contractor
agree that the State is a third-party beneficiary and neither this paragraph (nor any other
provision of this Agreement necessary to give this paragraph force or effect) shall be amended or
waived without the prior written consent of the State.
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Appendix 5: Sample Certifications

The following information is provided as a sample letter of step certification for AIS
compliance. Documentation must be provided on company letterhead.

Date

Company Name

Company Address

City, State Zip

Subject: American Iron and Steel Step Certification for Project (XXXXXXXXXX)

I, (company representative), certify that the (melting, bending, coating, galvanizing, cutting, etc.)
process for (manufacturing or fabricating) the following products and/or materials shipped or
provided for the subject project is in full compliance with the American Iron and Steel

requirement as mandated in EPA’s State Revolving Fund Programs.

Item, Products and/or Materials:

1. Xxxx
2. XXxX
3. Xxxx

Such process took place at the following location:

If any of the above compliance statements change while providing material to this project we
will immediately notify the prime contractor and the engineer.

Signed by company representative
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The following information is provided as a sample letter of certification for AIS compliance.
Documentation must be provided on company letterhead.

Date

Company Name

Company Address

City, State Zip

Subject: American Iron and Steel Certification for Project (XXXXXXXXXX)

I, (company representative), certify that the following products and/or materials
shipped/provided to the subject project are in full compliance with the American Iron and Steel

requirement as mandated in EPA’s State Revolving Fund Programs.

Item, Products and/or Materials:

1. Xxxx
2. XXxx
3. XXxX

Such process took place at the following location:

If any of the above compliance statements change while providing material to this project we
will immediately notify the prime contractor and the engineer.

Signed by company representative
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American Iron & Steel (AlS) Requirement of the Consolidated Appropriations Act of 2014 (Public Law
113-76) Q&A Part 1: Valves and Hydrants

Q1: Does the AIS requirement of the Consolidated Appropriations Act of 2014 require minor,
miscellaneous components within a covered valve or hydrant, such as nuts, bolts and washers, to be
made in the U.S.?

A1l: The definition of "iron and steel products" that must either be domestically produced or subject to
a waiver in order to comply with the AIS requirement of the Consolidated Appropriations Act of 2014
includes valves and hydrants. Unlike many other of the "iron and steel products" that are listed in the
definition, valves and hydrants are typically precision mechanical products with multiple fitted,
operating parts and connections. Valves and hydrants, unlike most of the other listed products, contain
other minor components, such as small washers, nuts, and bolts that are of unknown origin but are
added to the valve or hydrant during the manufacturing process. For purposes of the 2014 AIS
requirement, EPA considers only the significant iron and steel components of a covered valve or hydrant
—the body, bonnet, shoe, stem, and wedge/disc/gate/ball — to be within the definition of "iron and steel
products” that must either be made domestically, or otherwise must comply with the AIS requirement.
The minor components represent a very small percentage of the iron and steel in the hydrants and
valves that are defined as "iron and steel products." These minor components, which EPA has learned
through our research are currently difficult to find domestically in sufficient quantity, such as minor
nuts, bolts, and washers, are not required to be of U.S. origin.

Q2: Do the actuators/control systems attached to valves have to comply with the AIS requirement, or
just the valve itself?

A2: The AIS requirement of the Consolidated Appropriations Act of 2014 includes valves in its definition
of "iron and steel products" that recipients must make certain are either domestically made or subject
to a waiver in order to comply with the AIS requirement. Actuators and control systems are not
included in the definition. Only the valve itself is required to be either domestically produced or subject
to a waiver in order to be compliant with the AIS requirement. Absent a waiver, EPA considers valves
and hydrants to be domestically produced if the significant iron and steel components of a covered
valve or hydrant — the body, bonnet, shoe, stem, and wedge/disc/gate/ball — if made of iron or steel, is
produced in the U.S. See Q1 above for a discussion about minor components. The valves and actuators,
while often purchased and shipped together, are two unique products that are manufactured separately
and typically attached together during the final step of the process. Valves are included in the definition
of "iron and steel products" in the AlS requirement. Actuators, whether manual, electric, hydraulic or
pneumatic, are not listed as an "iron and steel product" under the AIS requirement of the Consolidated
Appropriations Act of 2014, nor are they considered construction materials. Therefore, they do not
need to be domestically produced in the U.S. in order to comply with the requirement.

Q3: Are electric powered motor operated valves excluded based on the valve being motorized
equipment (i.e. electrical equipment)?

A3: No, electric powered motor operated valves are not excluded based on the valve being motorized
equipment. The actuator, a motor that controls the valve, is considered a separate product, which is not
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listed as an “iron and steel product” under the AIS requirement of the Consolidated Appropriations Act
of 2014, nor is it considered a construction material. Therefore, the actuator does not need to be
domestically produced in the U.S. in order to comply with the requirement. See Q2 for further
clarification.

Q4: Based on EPA’s AIS guidance dated March 20, 2014, gates are not considered construction
materials and therefore do not have to be produced in the U.S. Does that include gate valves?

A4: No, valves are specifically listed in the Consolidated Appropriations Act of 2014 as an “iron and steel
product” and therefore, absent a waiver, must be produced in the U.S. to be in compliance with the
requirement if they are “primarily” iron and steel. Gates as referenced in the EPA March 20, 2014
guidance refer only to common sluice and slide gates, and not to gate valves.
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American Iron & Steel (AIS) Requirement of the Consolidated Appropriations Act of 2014
(Public Law 113-76)

Q&A Part 2

PRODUCT QUESTIONS

1. Q: Do all fasteners qualify for de minimis exemption?

A: No. There is no broad exemption for fasteners from the American Iron and Steel (AlS)
requirements. Significant fasteners used in SRF projects are not subject to the de minimis waiver
for projects and must comply with the AIS requirements. Significant fasteners include fasteners
produced to industry standards (e.g., ASTM standards) and/or project specifications, special
ordered or those of high value. When bulk purchase of unknown-origin fasteners that are of
incidental use and small value are used on a project, they may fall under the national de minimis
waiver for projects. The list of potential items could be varied, such as big-box/hardware-store-
variety screws, nails, and staples. The key characteristics of the items that may qualify for the de
minimis waiver would be items that are incidental to the project purpose (such as drywall screws)
and not significant in value or purpose (such as common nails or brads). See the following:
http://water.epa.gov/grants funding/upload/Deminimis-Waiver-04-15-14.pdf.

EPA also clarifies that minor components of two listed products — valves and hydrants -- may not
need to meet the AIS requirements if the minor components compromise a very small quantity
of minor, low-cost fasteners that are of unknown origin. See EPA’s questions and answers on the
subject at the following: http://water.epa.gov/grants funding/upload/AlS-QandA-Part-1-Valves-
and-Hydrants-final.pdf.

2. Q: Does PCCP pipe have to be domestically produced?

A: Yes. Pre-stressed concrete cylinder pipe (PCCP) or other similar concrete cylinder pipes would
be comparable to pre-cast concrete which is specifically listed in the Consolidated Appropriations
Act of 2014 as a product subject to the AIS requirement.

3. Q: If the iron or steel is made from recycled metals will the vendor/supplier have to provide a
certification document certifying that the recycled metals are domestically produced?

A: No. Recycled source materials used in the production of iron and steel products do not have to
come from the U.S. Iron or steel scrap, for instance, are considered raw materials that may come
from anywhere. While certification is not required for the raw material, EPA does recommend
that additional final processing of iron and steel be certified to have occurred in the U.S.

4. Q: Do tanks used for filtration systems, if delivered to the construction site separately and then
filled with filtration media onsite, have to be domestically produced?



A: No. Tanks that are specifically designed to be filters, or as parts of a filtration system, do not
have to be domestically produced because these parts are no longer simply tanks, even if the filter
media has not been installed and will be installed at the project site, as is customary to do for
shipping purposes. These parts have only one purpose which is to be housing for filters and cannot
be used in another fashion.

Q: Can a recipient use non-domestic flanged pipe?

A: No. While the Consolidated Appropriations Act of 2014 does not specifically mention flanged
pipe, since it does mention both pipe and flanges, both products would need to be domestically
produced. Therefore, flanged pipe would also need to be domestically produced.

Q: Can a recipient use non-domestic couplings, expansion joints, and other similar pipe
connectors?

A: No. These products would be considered specialty fittings, due to their additional functionality,
but still categorized under the larger “fitting” categorization. Fittings are defined as a material
that joins pipes together or connects to a pipe (AWWA, The Drinking Water Dictionary, 2000).
Therefore, these products must comply with the AIS requirements and be produced domestically.

Q: Can a recipient use non-domestic service saddles and tapping sleeves?

A: No. These products are necessary for pipe repair, to tap a water main, or to install a service or
house connection. Therefore, they are included under the larger “pipe restraint” category which
is a specifically identified product subject to the domestic preference in the Consolidated
Appropriations Act of 2014.

Q: The AIS guidance does not appear to cover reused items (i.e., existing pipe fittings, used
storage tanks, reusing existing valves). How should reused items be addressed?

A: The AIS guidance does not address reuse of items. Reuse of items that would otherwise be
covered by AlS is acceptable provided that the item(s) was originally purchased prior to January
17, 2014, the reused item(s) is not substantially altered from original form/function, and any
restoration work that may be required does not include the replacement or addition of foreign
iron or steel replacement parts. EPA recommends keeping a log of these reused items by
including them on the assistance recipient’s de minimis list, and stating therein that these items
are reused products. The donation of new items (such as a manufacturer waiving cost for certain
delivered items because of concerns regarding the origin of a new product) is not, however,
considered reuse.

Q: What does “time needed” mean in the AIS guidance, in reference to the definition of
“Reasonably Available Quantity”?
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11.
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14.

A: For considering whether a product would meet reasonably available quantity, “time needed”
is based on the construction schedule. If the item is delayed and there is substantial impact on
the overall construction schedule, this would not be according to the “time needed.”

Q: If a product is not specifically included on the list of AIS covered products, must it comply
with AIS?

A: Possibly. The AIS requirements include a list of specifically covered products, one of which is
construction materials, a broad category of potential products. For construction materials, EPA’s
AIS guidance includes a set of example items that it considers construction materials composed
primarily of iron and steel and covered by the Act. This example list in the guidance is not an all-
inclusive list of potential construction materials. However, the guidance also includes a list of
items that EPA specifically does not consider construction materials, generally those of electrical
or complex-mechanical nature. If a product is similar to the ones in the non-construction material
list (and it is also not specifically listed by the Act), it is not a construction material. For all other
items specifically included in the Act, coverage is generally self-evident.

Q: If a listed iron and steel product is used as a part for an assembled product that is non-
domestic, do the AIS requirements apply?

A: AIS requirements only apply to the final product as delivered to the work site and incorporated
into the project. Other assemblies, such as a pumping assembly or a reverse osmosis package
plant, are distinct products not listed and do not need to be made in the U.S. or composed of all
U.S. parts. Therefore, for the case of a non-covered product used in a larger non-domestic
assembly, the components, even if specifically listed in the Consolidated Appropriations Act, do
not have to be domestically produced.

Q: Is cast iron excluded from the AIS requirements?

A: No. Cast iron products that fall under the definition of iron and steel products must comply
with the AlS requirements.

Q: The guidance states that “construction materials” do not include mechanical equipment, but
then identifies ductwork as a construction material. Please clarify.

A: Ductwork is not mechanical equipment, therefore it is considered a “construction material”
and must comply with the AIS requirements.

Q: Do “meters” mentioned in EPA’s guidance as non-construction materials include both flow
meters and water meters?

A: Yes. “Meters” includes any type of meter, including: flow meters, wholesale meters, and water
meters/service connections.



15. Q: Must coiled steel be domestic?

A: Yes. Coiled steel is an intermediate product used in the production of steel pipe and must come
from a U.S. source or subject to a waiver in order to comply with the AIS requirements.

16. Q: Are pig iron, direct reduced iron (DRI), and ingot considered raw materials?

A: No. These are considered intermediate products used in the production of iron or steel and
must come from a U.S. source or subject to a waiver in order to comply with the AIS requirements.

17. Q: Can assistance recipients rely on a marking that reads, “Made in the USA,” as evidence that
all processes took place in the U.S.?

A: No. This designation is not consistent with our requirements that all manufacturing processes
of iron and steel products must take place in the U.S.

18. Q: When determining what constitutes a product made “primarily” of iron or steel, who makes
this determination?

A: The manufacturer will show if its product qualifies as primarily made of iron or steel. The
recipient should expect the manufacturer to provide documentation/ certification that its product
is AIS compliant.

19. Q: Do aerators need to be produced domestically in order to comply with AIS?
A: No. Aerators, similar to pumps, are mechanical equipment that do not need to meet the AlS
requirements. “Blowers/aeration equipment, compressors” are listed in EPA’s guidance as non-
construction materials.

20. Q: Are Sluice and Slide Gates considered valves?
A: No. Valves are products that are generally encased / enclosed with a body, bonnet, and stem.
Examples include enclosed butterfly, ball, globe, piston, check, wedge, and gate valves.
Furthermore, “gates” (meaning sluice, slide or weir gates) are listed in EPA’s guidance as non-

construction materials.

AlS PROCESS QUESTIONS

21. Q: Will notices of waiver applications be published in the federal register?

A: No. Applications for waivers will be published on EPA’s website
(http://water.epa.gov/grants_funding/aisrequirement.cfm). EPA will provide 15 days for open
public comment, as noted on the website.
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25.

Q: Will states be collecting the step certification paper trail, as presented in the AIS guidance?

A. No. Assistance recipients must maintain documentation of compliance with AIS. EPA
recommends use of the step certification process. This process is a best practice and traces all
manufacturing of iron and steel products to the U.S. If the process is used, the state does not have
to collect the documentation. The documents must be kept by the assistance recipient and
reviewed by the state during project reviews.

Q: Why is it considered a best practice for states to conduct site visits, when it is the assistance
recipient’s responsibility to meet the AIS requirements?

A: It is both the assistance recipient’s and the state’s responsibility to ensure compliance with
the AIS requirements. The state is the recipient of a federal grant and must comply with all grant
conditions, including a condition requiring that the AIS requirements be adhered to. Therefore, it
is recommended that states conduct site visits of projects during construction and review
documentation demonstrating the assistance recipient’s proof of compliance.

Q: Please further define the state’s role in the waiver process.

A: The state’s role in the waiver process is to review any waiver requests submitted to the state
in order to ensure that all necessary information has been provided by the assistance recipient
prior to forwarding the request to EPA. If a state finds the request lacking, the state should work
with the assistance recipient to help obtain complete information.

Q: How much time does EPA have to evaluate the waiver during the evaluation step?

A: At aminimum, EPA is required to provide 15 days for open public comment. There is no specific
deadline or time limit for EPA to review waiver requests. Each waiver request will come with its
own specific details and circumstances and may require a different amount of time for review and
analysis. For example, public interest waivers in general may take longer to review than
availability waivers which are typically more straightforward. However, EPA understands that
construction may be delayed while waiting for a waiver and will make every effort to review and
issue decisions on waiver requests in a timely manner.

PROJECT QUESTIONS

26.

Q: What if a project is funded by another funding entity (i.e., United States Department of
Agriculture — Rural Development) where AIS is not required and begins construction after
January 17, 2014 but then applies to the SRF to refinance the project? Are they ineligible?
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A: The project is not ineligible. AIS requirements will apply to any construction that occurs after
the assistance agreement is signed, through the end of construction. If construction is complete,
there is no retroactive application of the AlS requirements.

Q: If the assistance recipient can demonstrate through market research that the AIS
requirement will exceed the 25 percent cost threshold, is the entire project exempt from the
AIS requirement?

A: If the waiver application shows that the inclusion of American iron and steel products causes
the entire cost of the project to increase by more the 25 percent, a waiver may be granted for the
entirety of the project.

Q: Can the recipient use non-SRF funds to pay for the non-compliant item.

A: No. It is not an acceptable to use non-SRF funds to pay for a non-compliant item. The
Consolidated Appropriations Act of 2014 requires that all iron and steel products, no matter the
source of funding, must be made in the U.S. if SRF funds are used in the project.

Q: What constitutes “satisfactory quality” as defined in the AIS guidance, in reference to the
availability waiver process.

A: “Satisfactory quality” means the product meets the project design specifications. A waiver may
be granted if a recipient determines that the project plans and design would be compromised
because there are no American made products available that meet the project design
specifications.

Q: The guidance states that the AIS requirement applies to any project “funded in whole or in
part” by an SRF. Where is this in the Act?

A: The Act states that, “None of the funds made available by a ... [State SRF program] ... shall be
used for a project for the construction, alteration, maintenance, or repair of a public water system
or treatment works unless all of the iron and steel products used in the project are produced in
the United States.” This sentence clearly states that no SRF program may use its funds for a
project unless all of the iron and steel products used in the project are made in the U.S. This is
true even if only $1 of SRF funding is used in the project.

Q: There is always an expectation on the part of an assistance recipient that the construction
phase of a planning and/or design only loan will be funded through the SRF. If the original
planning and/or design only loan was executed prior to a January 17, 2014, does this mean the
entire project will be exempt from the AIS requirement?

A: If the original loan includes construction, and was executed prior to January 17, 2014, then the
AIS provision does not apply to the project. If the original loan was only for planning and/or design,
then a written commitment or documented “expectation” is needed to show exemption from the
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requirements. Appearance on a priority list in an Intended Use Plan along with written reasonable
assurance from the state that the recipient will receive SRF funding for project construction could
provide sufficient evidence of “expectation of funding”.

Q: What if there has been a change order or redesign requiring new plans and specifications to
be approved and they were approved after January 17, 2014: does the project now have to
comply with AIS?

A: In most cases, no. Change orders are typically small enough changes that the original plan and
specification date will still hold true. For example, if a pipe alignment has to be changed for a block
or two due to unforeseen conditions, but new plans and specifications had to be submitted for
this section of the project, then that could be considered a minor change. However, if there has
been a major redesign, perhaps the whole project had to be redesigned starting from scratch,
then the new plans and specification approval date would apply.

Q: What if the bids on a project with plans and specifications approved before January 17,
2014 but the loan is signed after January 17, 2014 come in low, and there is significant funding
remaining in the loan agreement, so the community designs a second project with the
remaining funds: does that project have to comply with the AIS requirements?

A: If the second project is closely related in purpose, place and time to the first project, then the
second project would be exempt from the AIS requirements. It is the assistance recipient’s
responsibility (with state oversight) to show that a project is closely related, or not, in purpose,
place and time.

Q: What if the assistance agreement was signed after January 17, 2014, state approval of plans
for the first phase of the project was in place prior to January 17, 2014, but state approval of
the plans for the second phase of the project was received after January 17, 2014?

A: In such a case, the AIS provision would not apply to the first phase of the project. If the second
phase of the project is considered the same project as the first phase, due to its close relation in
purpose, place and time, the entire project may be exempt. It is the assistance recipient’s
responsibility (with state oversight) to show that phases of a project is closely related, or not, in
purpose, place and time.

Q: Do products purchased through procurement-only contracts have to be comply with AIS?

A: Yes. For projects funded by SRF, the products procured under any form of contract must
comply with AIS. A procurement-only contract generally involves the bulk purchase of common
items (such as pipe, concrete, and/or pumps) of independent timing from a set of planned
projects. If products which are purchased through a procurement-only contract are being installed
under another contract, the procurement-only contract would probably not be considered a
separate project in purpose, place and time; and therefore, would have to comply with the AIS
requirements.
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American Iron & Steel Requirement for the Clean Water and Drinking Water State Revolving Funds

Q&A Part 3

For CWSRF and DWSRF: On January 17, 2014, Public Law 113-76, the “Consolidated Appropriations Act,
2014,” was enacted and included an American Iron and Steel requirement for the Clean Water and Drinking
Water State Revolving Fund programs through the end of fiscal year 2014. Since then, the AlS requirement
has continued for both programs, but through different statutes, with a few changes as described in the
questions and answers provided below.

For CWSRF: On June 10, 2014, the Water Resources Reform and Development Act amended the Clean
Water Act to include permanent requirements for the use of AlS products in CWSRF assistance agreements.
Section 608 of the CWA now contains requirements for AlS that repeat those of the Consolidated
Appropriations Act, 2014. All CWSRF assistance agreements must comply with Section 608 of the CWA for
implementation of the permanent AlS requirement.

For DWSRF: On December 16, 2014, the President signed Public Law 113- 235, the "Consolidated and
Further Continuing Appropriations Act, 2015," which provides fiscal year 2015 full-year appropriations
through September 30, 2015. This law continues the requirement for the use of AlS products in DWSRF
assistance agreements through September 30, 2015.

CWSRF PROGRAM

1. Q: The Water Resources Reform and Development Act amended the Clean Water Act to include
permanent requirements for the use of AlS for CWSRF funded assistance agreements. Does the
CWA include an exemption for plans and specifications approved prior to the enactment of the
legislation similar to the exemption included in the Consolidated Appropriations Act (CAA)
2014?

A: Yes. The WRRDA amendment to the CWA, which included AIS requirements, included a similar
exemption as the CAA 2014. For any CWSRF assistance agreement signed on or after October 1,
2014, if the plans and specifications were approved prior to June 10, 2014 (the enactment of
WRRDA), then the project is exempt from AIS requirements. For assistance agreements signed
prior to October 1, 2014, the previous dates in the CAA 2014 apply (see March 20, 2014, AIS
guidance document).

If a project does not require approved engineering plans and specifications, the bid advertisement
date will count in lieu of the plans and specifications approval date for purposes of this exemption

in Section 608 (f).

The following table summarizes AlS exemptions based on the plans and specifications approval
date for CWSRF funded projects.
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CWSREF AIS Project Exemption Based on Plans and Specifications Approval Date

Exempt from AIS if
. . Plans and . .
Assistance Agreement Signed: T Basis for Exemption:
Specifications Were

Approved Before:

e Consolidated Appropriations Act

1/17/2014 through 9/30/2014 4/15/2014 201.4 . .
e National waiver signed
4/15/2014*
On or after 10/1/2014 6/10/2014 e (Clean Water Act Section 608

* To be covered by the national waiver, the plans and specifications had to be submitted to the state prior
to 1/17/2014

2. Q: Does the AIS requirement apply to refinanced CWSRF projects?

A: Yes, in some cases. If a project began construction, financed from a non-CWSRF source prior
to June 10, 2014, but is refinanced through a CWSRF assistance agreement executed on or after
October 1, 2014, AIS requirements will apply to all construction that occurs on or after June 10,
2014, through completion of construction, unless engineering plans and specifications were
approved by the responsible state agency prior to June 10, 2014. For CWSRF projects funded on
or after October 1, 2014, there is no retroactive application of the AIS requirements where a
refinancing occurs for a project that has completed construction prior to June 10, 2014.

DWSRF PROGRAM

3. Q: The Consolidated and Further Continuing Appropriations Act 2015 continues the AIS
requirements for DWSRF funded assistance agreements. Does the Act include an exemption for
plans and specifications approved prior to the enactment of the legislation, similar to the
exemption included in the Consolidated Appropriations Act (CAA) 2014?

A: Yes. The Consolidated and Further Continuing Appropriations Act 2015 includes a similar
exemption as the CAA 2014. For any assistance agreement signed on or after December 16, 2014
(the enactment of the Act), if the plans and specifications were approved prior to December 16,
2014, then the project is exempt from the AlS requirements. For assistance agreements signed
prior to December 16, 2014, the previous dates in the CAA 2014 apply (see March 20, 2014 AIS
guidance document).

If a project does not require approved engineering plans and specifications, the bid advertisement

date will count in lieu of the plans and specifications approval date for purposes of the exemption
in Section 424(f).
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4. Q: Do DWSRF assistance agreements signed during the time period between September 30,
2014, and December 16, 2014, still have to comply with the AIS requirements?

A: Yes. The Continuing Appropriations Resolution 2015 was signed on September 19, 2014, which
extended funding for the DWSRF with the same conditions that were made applicable by the
language in the Fiscal Year 2014 appropriations, including the requirement for the use of
American Iron and Steel products in projects receiving financial assistance from the DWSRF.
Therefore, all assistance agreements starting October 1, 2014, through the enactment of the
Consolidated and Further Continuing Appropriations Act 2015 (signed December 16, 2014), must
include the AIS requirements. However, if the plans and specifications for any of these projects
were approved prior to April 15, 2014 (the date the national waiver was signed), then the project
is exempt from the AIS requirements.

The following table summarizes AIS exemptions based on the plans and specifications approval
date for DWSRF funded projects.

DWSREF AIS Project Exemption Based on Plans and Specifications Approval Date

Exempt from AIS if
Assistance Agreement Signed: ‘—P.Ianﬁ and Basis for Exemption:
Specifications Were
Approved Before:
e Consolidated Appropriations Act
1/17/2014 through 9/30/2014 4/15/2014 201,4 ) .
e National waiver signed
4/15/2014*
e Continuing Appropriations
Resolution 2015 (continued CAA
10/1/2014 through 12/15/2014 4/15/2014 2014 requirements)**
e National waiver signed
4/15/2014*
e Consolidated and Further
12/16/2014 through 9/30/2015 12/16/2014 Continuing Appropriations Act
2015

* To be covered by the national waiver, the plans and specifications had to be submitted to the state prior
to 1/17/2014

** Following the first continuing resolution, there were two additional CRs to fill the gap between
12/11/2014 and 12/16/2014

5. Q: Does the AIS requirement apply to refinanced DWSRF projects?
A: Yes, in some cases. If a project began construction, financed from a non-DWSRF source prior
to December 16, 2014, but is refinanced through a DWSRF assistance agreement executed on or

after December 16, 2014, AlS requirements will apply to all construction that occurs on or after
December 16, 2014, through completion of construction, unless engineering plans and
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specifications were approved by the responsible state agency prior to December 16, 2014. For
DWSRF projects funded on or after December 16, 2014, there is no retroactive application of the
AIS requirements where a refinancing occurs for a project that has completed construction prior
to December 16, 2014.

BOTH CWSRF AND DWSRF PROGRAMS

6. Q:If a coating is applied to the external surface of a domestic iron or steel component, and
the application takes place outside of the United States, would the product be compliant
under the AIS requirements?

A: Yes. The product would still be considered a compliant product under AIS requirements. Any
coating processes that are applied to the external surface of iron and steel components that
would otherwise be AIS compliant would not disqualify the product from meeting the AIS
requirements regardless of where the coating processes occur, provided that final assembly of
the product occurs in the United States.

The exemption above only applies to coatings on the external surface of iron and steel
components. It does not apply to coatings or linings on internal surfaces of iron and steel products,
such as the lining of lined pipes. All manufacturing processes for lined pipes, including the
application of pipe lining, must occur in the United States for the product to be compliant with
AlS requirements.
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OFFICE OF WATER

DECISION MEMORANDUM

SUBJECT: National Product Waiver for Pig Iron and Direct Reduced Iron for State
Revolving Fund Projects

it Dimdmy’
FROM: enneth J. Kopocis
Deputy Assistant Administrator

The U.S. Environmental Protection Agency is hereby granting a national product waiver
pursuant to the “American Iron and Steel” provisions of the Clean Water Act and Public Law
113-235, the “Consolidated and Further Continuing Appropriations Act, 2015,” for certain
intermediate goods used in the manufacture of iron and steel products.’ This waiver permits the
use of pig iron and direct reduced iron manufactured outside of the United States in domestic
manufacturing processes for iron and steel products used in projects funded by a Clean Water or
Drinking Water State Revolving Fund that may otherwise be prohibited absent this waiver. The
waiver is retroactive and thus also applies to the use of non-domestic pig iron and direct reduced
iron before the signature date.

Background: Pig iron and direct reduced iron are intermediate products of iron and steel
manufacturing used as material feed sources in iron and steel foundries and steel mills. Pig iron
is a product of iron ore smelting in a blast furnace. It is made from molten iron, which has been
cast in the shape of "pigs" as it comes from the blast furnace. Direct reduced iron ore is produced
from iron ore, pellets or fines, which are reduced in a solid state using natural gas. Hot briquetted
iron, or HBI, is a compacted form of direct reduced iron with enhanced physical characteristics
for shipment and storage.

Coverage: This waiver permits the use of iron and steel products that were manufactured using
non-domestic pig iron and direct reduced iron in projects that receive funds from either the
CWSRF or DWSRF. Any project that received or will receive funds from the CWSRF or
DWSRF beginning with the enactment of P.L. 113-76, the “Consolidated Appropriations Act,
2014,” may use this waiver for iron and steel that use these intermediate goods.

Rationale: The AIS provisions require CWSRF and DWSRF assistance recipients to use specific
domestic iron and steel products that are produced in the United States if the project is funded

'Absent a waiver, all treatment works and drinking water facilities that are constructed, in whole or in part, with
funds from the CWSRF or the DWSRF, must use American made iron and steel. EPA is allowed under certain
circumstances to provide waivers of this requirement.
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through an SRF assistance agreement unless the Agency determines that it is necessary to waive
this requirement. EPA has authority to issue waivers in accordance with Section 608(c)(2) of the
Clean Water Act and the AIS provisions extended by P.L. 113-235, the “Consolidated and
Further Continuing Appropriations Act, 2015,” under the authority of Section 424(b)(2). The
provision states in part: “[the requirements] shall not apply in any case or category of cases in
which the Administrator of the Environmental Protection Agency...finds that — iron and steel
products are not produced in the United States in sufficient and reasonably available quantities
and of a satisfactory quality.”

Product manufacturers and suppliers informed EPA of concerns about the sufficient availability
of domestically produced pig iron and direct reduced iron. The iron and steel products produced
at steel mills and foundries that use non-domestic intermediate goods are not compliant with the
AlS requirements. AIS compliant products used at water and wastewater projects could be in
extremely short supply should a waiver of the intermediate goods not be available.

EPA conducted extensive market research on the supply of pig iron and direct reduced iron and
found that domestic supplies of these goods sold on the open market are generally not available.
There are three major types of facilities that manufacture iron and steel finished products: basic
oxygen furnace steel mills (BOF), electric arc furnace steel mills (EAF) and foundries. BOF steel
mills undertake both iron making and steel making, as molten iron from the blast furnace is the
required feedstock for BOF steel production. EAF steel mills and foundries, on the other hand,
use iron and steel scrap as their principal feedstock, which must be supplemented with the use of
pig iron and/or direct reduced iron in their manufacturing processes to achieve required steel
qualities. -

EPA market research has shown that BOF steel mills are able to produce adequate amounts of
pig iron to meet their own demands, but these mills use the bulk of this production for their own
processes and do not sell pig iron on the open market in sufficient quantities. At this time, there
is only one producer of direct reduced iron operating in the U.S. and the company uses the output
internally for EAF steel production. Therefore, EAF steel mills and foundries must import pig
iron and direct reduced iron to meet their iron needs.

At least 60 percent of the nation’s steel production comes from the EAF steel mills that use non-
domestic pig iron and direct reduced iron in their manufacturing processes. Consequently, the
majority of steel used in water and wastewater projects would not be compliant with the AIS
requirements absent this waiver. Similarly, most, if not all, of the iron foundries in the United
States use non-domestic pig iron and direct reduced iron to produce cast and ductile iron
products used by water and wastewater projects. Therefore, the majority of iron used in water
and wastewater projects would not be compliant with the AIS requirements absent this waiver.
Hence, EPA is hereby providing a nationwide waiver pursuant to AIS requirements to cover the
non-domestic intermediate iron goods used in the manufacture of iron and/or steel components
and products for water and wastewater projects.

Public Comments: EPA requested comments on the draft national waiver and a majority of the
comments received were supportive of a national waiver. The commenters in support of the
waiver agreed with the Agency’s conclusion that pig iron and direct reduced iron are not



produced in the United States in sufficient and reasonably available quantities to meet the needs
of many domestic foundries and steel mills. These commenters believe that the waiver will
ensure that pig iron and direct reduced iron are treated similarly to raw material inputs in iron
and steel manufacturing and by doing so the EPA will preserve the viability of the AIS
requirement. These commenters also state that the waiver would treat pig iron and direct reduced
iron in a manner consistent with the implementation of other similar federal laws such as the
Federal Highway Administration’s Buy America requirement. The FHWA issued a similar
nationwide waiver of the Buy America requirements in 1995 for pig iron and processed,
pelletized and reduced iron ore.

A few commenters challenged the Agency’s issuance of a nationwide waiver of the AIS
requirements for pig iron and direct reduced iron. These commenters disagreed with the
Agency’s interpretation of the AIS requirements and stated that raw materials used in iron and
steel production must also be produced in the United States. In addition, the commenters
questioned whether the Agency could exempt iron and steel products that are composed of non-
domestic materials.

The statutory language lists the categories of products that are considered “iron and steel
products.” The statutory requirements include provisions that allow the EPA to issue waivers
under defined conditions, including the case where iron and steel products are not produced in
the United States in sufficient and reasonably available quantities. The Agency’s market
research, supported by comments from manufacturers, has shown that pig iron and direct
reduced iron are not produced in the United States in sufficient and reasonably available
quantities. Therefore the Agency is authorized to issue a waiver for iron and steel products
composed of non-domestic pig iron and direct reduced iron.

Legal Authority: Legal authority for the AIS requirements for CWSRF projects is included under
Sec. 608(c)(2) of the Clean Water Act and previously under P.L. 113-76, the “Consolidated
Appropriations Act, 2014,” under the authority of Section 436(b)(2). Legal authority for the AIS
requirements for DWSRF projects is included under P.L. 113-235, the “Consolidated and Further
Continuing Appropriations Act, 2015,” under the authority of Section 424(b)(2) and also
previously under P.L. 113-76. This waiver will continue in force for DWSRF projects under any
continuing resolutions or statutes that use similar language as in Section 424 of the
“Consolidated and Further Continuing Appropriations Act, 2015.”

If you have questions concerning the contents of this memorandum, please contact Timothy
Connor, Chemical Engineer, Municipal Support Division, at connor.timothy@epa.gov or (202)
566-1059 or Kiri Anderer, Environmental Engineer, Drinking Water Protection Division, at
anderer.kirsten@epa.gov or (202) 564-3134.
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SUBJECT: De Minimis Waiver of Section 436 of P.L. 113-76, Consolidated Appropriations
Act (CAA), 2014

FROM: Nancy K. Stoner
Acting Assistant Administrator

The EPA is hereby granting a nationwide waiver pursuant to the “American Iron and Steel
(AIS)” requirements of P.L.. 113-76, Consolidated Appropriations Act, 2014 (Act), section 436
under the authority of Section 436(5)(1) (public interest waiver) for de minimis incidental
components of eligible water infrastructure projects. This action permits the use of products
when they occur in de minimis incidental components of such projects funded by the Act that
may otherwise be prohibited under section 436(a). Funds used for such de minimis incidental
components cumulatively may comprise no more than a total of 5 percent of the total cost of the
materials used in and incorporated into a project; the cost of an individual item may not exceed 1
percent of the total cost of the materials used in and incorporated into a project.

P.L. 113-76, Consolidated Appropriations Act, 2014 (Act), includes an “American Iron and
Steel” (AIS) requirement in section 436 that requires Clean Water State Revolving Loan Fund
(CWSRF) and Drinking Water State Revolving Loan Fund (DWSRF) assistance recipients to use
specific domestic iron and steel products that are produced in the United States if the project is
funded through an assistance agreement executed beginning January 17, 2014 (enactment of the
Act), through the end of Fiscal Year 2014, unless the agency determines it necessary to waive
this requirement based on findings set forth in Section 436(b). The Act states, “[the
requirements] shall not apply in any case or category of cases in which the Administrator of the
Environmental Protection Agency...finds that— (1) applying subsection (a) would be
inconsistent with the public interest” 436(b)(1).

In implementing section 436 of the Act, the EPA must ensure that the section's requirements are
applied consistent with congressional intent in adopting this section and in the broader context of
the purposes, objectives, and other provisions applicable to projects funded under the SRF.
Water infrastructure projects typicelly contain a relatively small number of high-cost
components incorporated into the project. In bid solicitations for a project, these high-cost
components are generally described in detail via project specific technical specifications. For
these major components, utility owners and their contractors are generally familiar with the
conditions of availability, the potential alternatives for each detailed specification, the
approximate cost, and the country of manufacture of the available components.
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Every water infrastructure project also involves the use of thousands of miscellaneous, generally
low-cost components that are essential for, but incidental to, the construction and are
incorporated into the physical structure of the project. For many of these incidental components,
the country of manufacture and the availability of alternatives is not always readily or reasonably
identifiable prior to procurement in the normal course of business; for other incidental
components, the country of manufacture may be known but the miscellaneous character in
conjunction with the low cost, individually and (in total) as typically procured in bulk, mark
them as properly incidental. Examples of incidental components could include small washers,
screws, fasteners (i.e., nuts and bolts), miscellaneous wire, corner bead, ancillary tube, etc.
Examples of items that are clearly not incidental include significant process fittings (i.e., tees,
elbows, flanges, and brackets), distribution system fittings and valves, force main valves, pipes
for sewer collection and/or water distribution, treatment and storage tanks, large structural
support structures, etc.

The EPA undertook multiple inquiries to identify the approximate scope of de minimis incidental
components within water infrastructure projects during the implementation of the American
Reinvestment and Recovery Act (ARRA) and its requirements (Buy American provisions,
specifically). The inquiries and research conducted in 2009 applies suitably for the case today. In
2009, the EPA consulted informally with many major associations representing equipment
manufacturers and suppliers, construction contractors, consulting engineers, and water and
wastewater utilities, and performed targeted interviews with several well-established water
infrastructure contractors and firms who work in a variety of project sizes, and regional and
demographic settings to ask the following questions:

° What percentage of total project costs were consumables or incidental costs?
° What percentage of materials costs were consumables or incidental costs?
° Did these percentages vary by type of project (drinking water vs. wastewater treatment

plant vs. pipe)?

The responses were consistent across the variety of settings ard project types, and indicated that
the percentage of total costs for drinking water or wastewater infrastructure projects represented
by these incidental components is generally not in excess of 5 percent of the total cost of the
materials used in and incorporated into a project. In drafting this waiver, the EPA has considered
the de minimis proportion of project costs generally represented by each individual type of these
incidental components within the many types of such components comprising those percentages,
the fact that these types of incidental components are obtained by contractors in many different
ways from many different sources, and the disproportionate cost and delay that would be
imposed on projects if the EPA did not issue this waiver.

Assistance recipients who wish to use this waiver should in consultation with their contractors
determine the items to be covered by this waiver and must retain relevant documentation (i.e.,
invoices) as to those items in their project files.



If you have any questions concerning the contents of this memorandum, please contact
Timothy Connor, Chemical Engineer, Municipal Support Division, at connor.timothy@epa.gov
or (202) 566-1059 or Kirsten Anderer, Environmental Engineer, Drinking Water Protection
Division, at anderer.kirsten@epa.gov or (202) 564-3134.

Issued on: Fr 15 204

Approved by: WK%
Nancy K. Ston

Acting Assnsta t Administrator
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DECISION MEMORANDUM

SUBJECT: National Product Waiver for Minor Components within Tron and Steel Products (with
Cost Ceiling) for State Revolving Fund Prejects

FROM: Kenneth J. Kopocis /e J{K'?‘Lﬂ'*'

Deputy Assistant Administrator

The U.S. Environmental Protection Agency is hereby granting a national product waiver pursuant to the
“American Iron and Steel” provisions of the Clean Water Act and Public Law 113-235. the
“Consolidated and Further Continuing Appropriations Act, 2015, (hereinafter referred to as “the Acts™)
for minor components within a product under an established cost ceiling.! The waiver will permit
projects funded by the Clean Water State Revolving Fund or Drinking Water State Revolving [Fund to
use non-domestically produced miscellanecous minor components within an otherwise domestically
produced iron and steel product for up to 5 percent of the total material cost of the product. These
products could be prohibited absent this waiver. This waiver is retroactive, and so also applies to
products purchased before the signature date of this waiver.

Coverage: The items covered by this waiver include miscellaneous minor components within iron and
steel products as defined in the AIS provisions of the Acts. The specific minor components in covered
iron and steel products will vary by product and manufacturer. Pursuant to this waiver, non-domestically
produced miscellaneous minor components comprising up to 5 percent of the total material cost of an
otherwise domestically produced iron and steel product may be used. This waiver does not exempt the
whole product from the AIS requirements, and the primary iron or steel components of the product must
be produced domestically. Unless subject to a separate waiver, all other iron and steel components in
these products must still meet the AIS requirements. Valves and hydrants are also subject to the cost
ceiling requirements described here. This waiver supersedes the EPA’s previous guidance issued on
May 30, 2014, (Question 1) related to minor components in valves and hydrants.

The coverage of this waiver is different from that of the existing national de minimis waiver. While the
national de minimis waiver covers entire products (when those products are generally of low cost and
incidental to the construction of the project), this waiver covers minor components within an iron and
steel product. In addition, the national de minimis waiver is intended for assistance recipients to use for
their projects, while this minor components waiver is intended to allow manufacturers to certify that
their products comply with the AIS requirements,

! Absent a waiver, all treatment works and drinking water facilities that are constructed, in whaole or in part, with funds from
the CWSRF or the DWSRF, must use American made iron and stecl. The EPA is allowed under certain circumstances to
provide waivers of this requirement.
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Rationale: The AIS provisions require recipients of CWSRF and DWSRF assistance to use specific
domestically-produced iron and steel products in their project, unless the Agency determines it is
necessary to waive this requirement. The EPA has authority to issue waivers in accordance with Section
608(c)(1) of the Clean Water Act and the AIS provisions extended by P.L. 113-235, the “Consolidated
and Further Continuing Appropriations Act, 2015.” under the authority of Section 424(b)(1). The
provisions state in part; “*[the requirements] shall not apply in any case or category of cases in which the
Administrator of the Environmental Protection Agency...finds that...applying subsection (a) would be
inconsistent with the public interest.”

Many product manufacturers and suppliers identified significant compliance challenges absent this
waiver. Water and wastewater utilities are generally unable to obtain a range of AIS compliant iron and
steel products (such as valves, hydrants and pipe restraints) that contain 100 percent domestic
components. The manufacturers stated that the origin of a significant proportion of very small minor
components cannot be reliably tracked or even discerned. They provided examples of product lines that
would need duplicative inventories of extremely low-cost miscellaneous minor components in order to
supply AIS compliant products. Manufacturers also raised concerns related to challenges of inventory
tracking, inventory control and excessive costs associated with duplicative inventory needed to supply
utilities with essential domestic products.

The EPA concludes that requiring manufacturers and suppliers to overcome the challenges identified
above would be inconsistent with the public’s interest. In order to balance the reliability, availability and
maximum supply of domestically produced iron and steel products, it is acceptable for a manutacturer to
incorporale a relatively small proportion of miscellancous minor components of non-domestic or
unknown origin within an otherwise domestically manufactured product.

Legal Authority: Legal authority for the AIS requirements for CWSRF projects is included under Sec,
608(c)(1) of the Clean Water Act and previously under P.L. 113-76, “Consolidated Appropriations Act,
2014, under the authority of Section 436(b)(1). Legal authority for the AIS requirements for DWSRE
projects is included under P.L. 113-235, the *Consolidated and Further Continuing Appropriations Act,
20157, under the authority of Section 424(b)(1) and also previously under P.L.. 113-76. This waiver will
continue in force for DWSRI projects under any continuing resolutions or statutes that use similar
language as Section 424 of the “Consolidated and Further Continuing Appropriations Act, 2015.”

If you have any questions concerning the contents of this memorandum, please contact Timothy Connor,
Chemical Engineer, Municipal Support Division, at connor.timothy@epa.gov or (202) 566-1059 or

Kiri Anderer, Environmental Engineer, Drinking Water Protection Division, at anderer kirsten@epa.gov
or (202) 564-3134.
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EXHIBIT G

Environmental Protection Agency (EPA) Guidelines
to Enhance Public Awareness of CWSRF and DWSRF Programs

Recipients are required to promote public understanding of the positive benefits of CWSRF
and DWSRF funding to towns, cities, municipalities and water systems and to communicate
EPA’s role in funding assistance.

The below listed guidelines present a number of options which communities can explore to
implement EPA’s policy. The option selected should best communicate the positive role EPA
funding of the state CWSRF and DWSRF programs plays in communities across the country,
while remaining cost-effective and accessible to a broad audience.

e Standard signage

e Posters, brochures or wall signage in a public building or location

e Newspaper or periodical advertisement for project construction, groundbreaking
ceremony, or operation of the new or improved facility

¢ Insert or Pamphlet in Water/Sewer Bill

e Online signage placed on community website or social media outlet

e Press release

1. Standard Signage

to include:

e The name of the facility, project and community
Project cost
The State of Nevada, State Revolving Fund program
The EPA and State of Nevada logos as shown

Program and logos:

This project received funding from the State
Revolving Loan Fund Program which is financially
supported by the State of Nevada and the EPA

NEVADA DIVISION OF STATE OF NEVADA T Em
Department of Conservation & Natural Resources
ENV'RONMENTAL Steve Sisolak, j}mfemm \’

P ROT ECTI o N G rz:f;‘::t:‘:’:i:’i’nL‘,( ravm: E:::‘?éjnﬁr"tﬂ;:;l Pmact iﬂﬂ

Agancy

The EPA logo should be made the same relative size as the other logos on the signage.

Sign logo and seal specifications are available at:
http://www.epa.gov/ogd/tc/epa logo seal specifications for infrastructure grants.pdf

Note: The EPA logo may only be used on a sign

EPA Signage Page 1 of 2 January 2019



EXHIBIT G

Environmental Protection Agency (EPA) Guidelines
to Enhance Public Awareness of CWSRF and DWSRF Programs

2. Posters, Brochures or Wall Signage

3. Newsletter, Periodical or Press Release
4. Insert or Pamphlet

5. Online & Social Media Publicity

to include:
e Name of facility, project and community
State SRF administering the program
Project is wholly or partially funded with EPA funding
Brief description of project
Brief description of the water quality benefits the project will achieve

Posters or brochures should be placed in a public location that is accessible to a wide
audience of community members.

If a recipient decides on a public or media event, the SRF must be notified 3 weeks in advance
to allow us to notify EPA to provide the opportunity to attend the event. Notify:

Jason Cooper
j.cooper@ndep.nv.gov
775 687-9531

EPA Suggested Language for Alternate Options:

“Construction of upgrades and improvements to the [Name of Facility, Project Location, or
Wastewater Treatment Plant] were financed by the [Clean Water/Drinking Water] State Revolving
Fund. The [Clean Water/Drinking Water] program is administered by the Nevada Division of
Environmental Protection with joint funding from the U.S. Environmental Protection Agency and
State of Nevada. This project is [description of project] and will provide water quality benefits
[detail specifying particular benefits] for community residents and businesses in and near

[name of town, city, and/or water body or watershed to benefit from project].

If you need any further information or have any questions relating to the EPA requirement,
please contact:

Sharada Maligireddy, PE
smaligireddy@ndep.nv.gov
775 687-9331

or Jason Cooper at above address or phone

EPA Signage Page 2 of 2 January 2019
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State Historic Preservation



HISTORIC PRESERVATION

In accordance with NRS 383.121, the following procedures shall be followed in the event that historic;
prehistoric or paleo environmental evidence is discovered during subsurface excavation at the site of
construction.

1) The Engineer shall issue a "Stop Work Order" directing the CONTRACTOR to cease all construction
operations at the location of such potential cultural resources find.

2) Such "Stop Work Order" shall be effective until such time as the State Historic Preservation Office has been
notified at:

State Historic Preservation Office
901 South Stewart Street

Carson City, Nevada 89701-4285
ATTN: Rebecca Palmer

and the Engineer and the CONTRACTOR have cooperated with the Office to preserve or permit study of
such evidence before its destruction, displacement or removal.

If the Office determines that the potential find is a bona fide historic resource, the Engineer shall extend
the stop work order in writing until the impacts upon the find have been mitigated to the satisfaction of
the Office to the fullest extent practicable.

Equitable adjustment of the construction contract shall be made, by change order in the following
manner:

1) Contract Time

If the work temporarily suspended is on the "critical path," the total number of days for which the
suspension is in effect shall be added to the Contract Time.

If a portion of work at the time of such suspension is not on the "critical path," but subsequently
becomes work on the critical path, the allowable Contract Time will be computed from the date such
work is classified as on the critical path.

2) Contract Price

If, as a result of a suspension of the work, the CONTRACTOR sustains a loss which could not have
been avoided by his judicious handling of forces, equipment, and/or redirection of forces or equipment
to perform other work on the contract, there shall be paid to the CONTRACTOR an amount as
determined by the Engineer to be fair and reasonable compensation for the CONTRACTOR's actual
loss in accordance with the following:

a) Idle Time of Equipment

Compensation for equipment idle time will be determined on a time and materials basis and shall
include the extra cost of moving of equipment and rental loss.

b) Idle Time of Labor



Compensation for idle time of workers will be determined by the Engineers "Labor" less any actual
productivity factor of this portion of the work force.

¢) Increased costs of Labor and Materials

Increased costs of labor and materials will be compensated only to the extent such increase was in
fact caused by the suspension, as determined by the Engineer.

Compensation for actual loss due to idle time of either equipment or labor shall not include markup for
profit.

The hours for which compensation will be paid will be the actual normal working time during which
such delay condition exists.

The days for which compensation will be paid shall be full or partial calendar days, excluding
Saturdays, Sundays, and legal holidays, during the existence of such delay.



Appendix II to Part 200, Title 2 (up to date as of 4/20/2022)
Contract Provisions for Non-Federal Entity Contracts Under Fe...

This content is from the eCFR and is authoritative but unofficial.

Appendix II to Part 200, Title 2

Title 2 - Grants and Agreements

Subtitle A - Office of Management and Budget Guidance for Grants and Agreements

Chapter II - Office of Management and Budget Guidance

Part 200 - Uniform Administrative Requirements, Cost Principles, and Audit Requirements for
Federal Awards

Appendix II to Part 200 - Contract Provisions for Non-Federal Entity Contracts Under Federal
Awards

In addition to other provisions required by the Federal agency or non-Federal entity, all contracts made by the non-
Federal entity under the Federal award must contain provisions covering the following, as applicable.

(A) Contracts for more than the simplified acquisition threshold, which is the inflation adjusted amount
determined by the Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council
(Councils) as authorized by 41 U.S.C. 1908, must address administrative, contractual, or legal remedies in

instances where contractors violate or breach contract terms, and provide for such sanctions and
penalties as appropriate.

(B) All contracts in excess of $10,000 must address termination for cause and for convenience by the non-
Federal entity including the manner by which it will be effected and the basis for settlement.

(C) Equal Employment Opportunity. Except as otherwise provided under 41 CFR Part 60, all contracts that

amended by Executive Order 11375, “Amending Executive Order 11246 Relating to Equal Employment
Opportunity,” and implementing regulations at 41 CFR part 60, “Office of Federal Contract Compliance

(D) Davis-Bacon Act, as amended (49._L_,!.._§...Q..m?_)"'_l“f'.r.].ﬁ.]ﬂg). When required by Federal program legislation, all

prime construction contracts in excess of $2,000 awarded by non-Federal entities must include a
provision for compliance with the Davis-Bacon Act (40 U.S.C. 3141-3144, and 3146-3148) as

Applicable to Contracts Covering Federally Financed and Assisted Construction”). In accordance with the
statute, contractors must be required to pay wages to laborers and mechanics at a rate not less than the
prevailing wages specified in a wage determination made by the Secretary of Labor. In addition,
contractors must be required to pay wages not less than once a week. The non-Federal entity must place
a copy of the current prevailing wage determination issued by the Department of Labor in each
solicitation. The decision to award a contract or subcontract must be conditioned upon the acceptance of
the wage determination. The non-Federal entity must report all suspected or reported violations to the
Federal awarding agency. The contracts must also include a provision for compliance with the Copeland
“Anti-Kickback” Act (40 U.S.C. 3145), as supplemented by Department of Labor regulations (29 CFR Part

3, “Contractors and Subcontractors on Public Building or Public Work Financed in Whole or in Part by
Loans or Grants from the United States”). The Act provides that each contractor or subrecipient must be

2 CFR Appendix-II-to-Part-200(D) (enhanced display) pagelof3
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prohibited from inducing, by any means, any person employed in the construction, completion, or repair of
public work, to give up any part of the compensation to which he or she is otherwise entitled. The non-
Federal entity must report all suspected or reported violations to the Federal awarding agency.

Contract Work Hours and Safety Standards Act (40 U.S.C. 3701-3708). Where applicable, all contracts

awarded by the non-Federal entity in excess of $100,000 that involve the employment of mechanics or
laborers must include a provision for compliance with 40 U.S.C. 3702 and 3704, as supplemented by

be required to compute the wages of every mechanic and laborer on the basis of a standard work week of
40 hours. Work in excess of the standard work week is permissible provided that the worker is
compensated at a rate of not less than one and a half times the basic rate of pay for all hours worked in
excess of 40 hours in the work week. The requirements of 40 U.S.C. 3704 are applicable to construction
work and provide that no laborer or mechanic must be required to work in surroundings or under working
conditions which are unsanitary, hazardous or dangerous. These requirements do not apply to the
purchases of supplies or materials or articles ordinarily available on the open market, or contracts for

transportation or transmission of intelligence.

Rights to Inventions Made Under a Contract or Agreement. If the Federal award meets the definition of
contract with a small business firm or nonprofit organization regarding the substitution of parties,
assignment or performance of experimental, developmental, or research work under that “funding
agreement,” the recipient or subrecipient must comply with the requirements of 37 CFR Part 401, “Rights
to Inventions Made by Nonprofit Organizations and Small Business Firms Under Government Grants,
Contracts and Cooperative Agreements,” and any implementing regulations issued by the awarding

agency.

Clean Air Act (42 U.S.C. 7401-7671q.) and the Federal Water Pollution Control Act (33 U.S.C. 1251-1387),
as amended - Contracts and subgrants of amounts in excess of $150,000 must contain a provision that
requires the non-Federal award to agree to comply with all applicable standards, orders or regulations

issued pursuant to the Clean Air Act (42 U.S.C. 7401-7671q) and the Federal Water Pollution Control Act

Regional Office of the Environmental Protection Agency (EPA).

Debarment and Suspension (Executive Orders 12549 and 12689) - A contract award (see 2 CFR

Orders 12549 (3 CFR part 1986 Comp., p. 189) and 12689 (3 CFR part 1989 Comp., p. 235), “Debarment
and Suspension.” SAM Exclusions contains the names of parties debarred, suspended, or otherwise
excluded by agencies, as well as parties declared ineligible under statutory or regulatory authority other
than Executive Order 12549.

Byrd Anti-Lobbying Amendment (31 U.S.C. 1352) - Contractors that apply or bid for an award exceeding
$100,000 must file the required certification. Each tier certifies to the tier above that it will not and has not
used Federal appropriated funds to pay any person or organization for influencing or attempting to
influence an officer or employee of any agency, a member of Congress, officer or employee of Congress,
or an employee of a member of Congress in connection with obtaining any Federal contract, grant or any
other award covered by 31 U.S.C. 1352. Each tier must also disclose any lobbying with non-Federal funds

that takes place in connection with obtaining any Federal award. Such disclosures are forwarded from tier
to tier up to the non-Federal award.
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Appendix II to Part 200, Title 2 (up to date as of 4/20/2022)

Contract Provisions for Non-Federal Entity Contracts Under Fe... 2 CFR Appendix-II-to-Part-200(K)

(K) See §200.216.

(L) See§ 200.322.
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EPA Federal Conditions (as applicable)

Revision Date: November 2020

EPA is providing the following list of statutory, regulatory, and Executive Order requirements
to assist recipients or “pass-through entities” who make subawards under the Uniform Grant
Guidance (UGG) to identify potential Federal requirements that may apply to subrecipients on
EPA funded projects per 2 CFR 200.332(a)(2). The list is for informational purposes only and
is not intended to be a comprehensive description of all requirements applicable to each EPA
financial assistance award. How a specific requirement applies depends on the nature of the
project and may require coordination between EPA and other Federal agencies.

1. Financial Management Policies

These policies apply to transactions financed by EPA financial assistance funds and apply to
both pass-through entities and subrecipients on the basis of either regulatory requirement or
the General Terms and Conditions (T&C) of the pass-through entity’s agreement with EPA.
Pass-through entities should consult with their EPA Project Officer for advice if they have
questions regarding how these policies apply to a particular subaward.

a. Federal Funding Accountability and Transparency Act
As set forth in the General Condition of the pass-through entity’s agreement with EPA
entitled “Reporting Subawards and Executive Compensation” the pass-through entity must
ensure that subrecipients comply with Federal Funding Accountability and Transparency
Act (FFATA) reporting requirements. Pass-through entities may use the terms of their
subaward agreement or other effective means to meet their responsibilities.

b. Suspension and Debarment
The pass-through entities responsibilities are described at 2 CFR Part 180, Subpart C
and the “Debarment and Suspension” T&C of the pass-through entity’s agreement with
EPA. These requirements, which include checking SAM to ensure that potential
contractors, subrecipients and their principals and agents are not suspended, debarred or
otherwise ineligible to participate in Federal assistance programs also apply to
subrecipients. It is important to note that in addition to being precluded from all first tier
contracts and all contracts requiring EPA approval in accordance with 2 CFR 180.220
under 2 CFR 1532.220 suspended or debarred parties may not receive EPA funded
contracts in excess of $25,000 at any tier. Also, at 2 CFR 1532.995 EPA has identified
activities that suspended or debarred parties may not perform as a “Principal” in EPA
financial assistance agreements and subawards.

c. Limits on Fees Charged by Individual Consultants
EPA’s Fiscal Year 2009 Appropriation Act (Pub. L. 111-8) restricts the amount of EPA
financial assistance that recipients may use to compensate individual consultants. EPA
implements this requirement at 2 CFR 1500.10(a) and the “Consultant Cap” T&C. Pass-
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through entities must ensure that subrecipients comply with the limitation on
compensation for individual consultants through the terms of their subaward
agreements or another effective means. Additional information regarding when the
consultant fee limit applies is available at 69 Fed. Reg. 18380 (April 7, 2004).

d. Management Fees
EPA policy prohibits recipients and subrecipients from charging management fees
or making similar arrangements to receive EPA financial assistance in excess of
direct or Federally approved indirect cost rates. This prohibition is implemented
by the Management Fees T&C. Pass-through entities must ensure that
subrecipients comply with this requirement through the terms of their subaward
agreements or another effective means.

e. New Restriction on Lobbying, 40 CFR Part 34
Pass-through entities must ensure that subawards in excess of $100,000 require that
subrecipients submit certification and disclosure forms required by 40 CFR 34.110
and the “Lobbying and Litigation” Term and Condition.

f. Uniform Grant Guidance Requirements (UGG)
Subrecipients must comply with 2 CFR Part 200 requirements when they award
procurement contracts, make subawards, and incur other costs borne by EPA
financial assistance. Pass-through entities must ensure that subrecipients comply
with this requirement through the terms of their subaward agreements or another
effective means.

2. National Defense.

a. Prohibition using Federal funds for certain telecommunications and video
surveillance services or equipment (Section 889 of P.L. 115-232).

This statute prohibits using Federal funds to procure equipment, systems, or services,
including equipment, systems, or services produced or provided by entities identified as
subject to the section 889. These entities are recorded in the System for Award
Management exclusion list. Section 889 is implemented in 2 CFR 200.216 and the
general terms and conditions of EPA assistance agreements. EPA recipients,
subrecipients, and borrowers under EPA funded revolving loan fund programs are
prohibited from obligating or expending loan or grant funds to procure or obtain; extend
or renew a contract to procure or obtain; or enter into a contract (or extend or renew a
contract) to procure or obtain equipment, services, or systems that uses covered
telecommunications equipment or services produced by entities subject to section 889 as
a substantial or essential component of any system, or as critical technology as part of
any system.

3. Federal Cross-Cutting Requirements
Federal cross-cutting requirements of certain federal laws and Executive Orders
apply to projects and activities funded with federal financial assistance. Congress
specified that the federal requirements applying to an SRF project funding
recipient shall also apply to community grants. In addition, some cross-cutting



public policy requirements are applicable to all federal grants. The term “public
policy” indicates that the requirement is based on social, economic, or other
objectives or considerations that may be attached to the expenditure of federal
funds by grantees, consortium participants, and contractors, in general, or may
relate to the expenditure of federal funds for other specified activities.

All programs, projects, and activities are subject to the following federal anti-
discrimination laws: Civil Rights Act of 1964, as amended,? section 504 of the
Rehabilitation Act of 1973, as amended, ° and the Age

Discrimination Act of 1975, as amended.* A grantee is responsible for ensuring
compliance with the requirements of federal cross-cutters.

Additional information is available at EPA Public Policy Requirements, including
Common EPA Public Policy Requirements and Construction-Related Requirements.
Information on requirements for pass through entities is available at EPA Subaward
Cross-Cutter Requirements.

Thus far, EPA has determined the following requirements apply to these community
grants. However, this list may not be exhaustive of all requirements. All federal cross-
cutting requirements will be listed in the Final Implementation Guidance.

American Iron and Steel

The American Iron and Steel (AIS) provision requires community grants to use
iron and steel products that are produced in the United States. This requirement
applies to projects for the construction, alteration, maintenance, or repair of a
public water system or treatment works. A treatment works project funded by
community grants must agree to comply with CWA Section 608.° A public water
system project funded by community grants must agree to comply with Section
1452(a)(4)(A) of the SDWA. The terms and conditions for each grant award will
include specific requirements.

Build America, Buy America Act

Community projects must comply with domestic sourcing requirements, including
Build America, Buy America (BABA) Act requirements for federal financial
assistance programs for infrastructure. BABA requires that any iron and steel
products, manufactured goods, and construction materials used in infrastructure
projects receiving federal financial assistance be sourced from domestic
manufacturers. For more specific information on BABA requirements, please refer
to the Office of Management and Budget BABA Guidance (OMB-22-11).
Community projects will not be eligible to receive funds until they demonstrate that
procurement plans comply with BABA requirements. The terms and conditions for
each grant award will include specific requirements. If EPA issues waivers that
impact requirements for community projects, EPA will inform award recipients.
Recipients may also request project-specific waivers per the eligibilities in OMB M-
22-11.



Davis-Bacon and Related Acts

The community grantee is responsible for applying the prevailing wage provision
in Davis-Bacon and Related Acts (DBRA). ® The Davis-Bacon Act requires that all
contractors and subcontractors performing construction, alteration, and repair
(including painting and decorating) work under federal contracts in excess of
$2,000, pay their laborers and mechanics not less than the prevailing wage and
fringe benefits for the geographic location. The Final Implementation Guidance
will provide additional information about DBRA requirements. The terms and
conditions for each grant award will include specific requirements.

Disadvantaged Business Enterprises

EPA’s Disadvantaged Business Enterprise (DBE) program and its requirements are
contained within 40 CFR Part 33 as modified by various memorandums and
exceptions issued over time. DBE requirements

are mandated by Congress and Executive Orders and require grant recipients to
seek Minority and Women Business Enterprises (MBE/WBE) for all funded
procurement actions. When required, the community grantee agrees to complete
and submit a MBE/WBE Utilization Under Federal Grants and Cooperative
Agreements report (EPA Form 5700-52A) on an annual basis. Reporting is
required for assistance agreements where funds are budgeted for procuring
construction, equipment, services, and supplies with a cumulative total that
exceeds the Simplified Acquisition Threshold (SAT), including amendments
and/or modifications. When reporting is required, all procurement actions are
reportable, not just the portion that exceeds the SAT.
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1. PROCUREMENT STANDARDS (2 CFR 200.318 through 200.327)

All contracts must follow the listed applicable procurement standards in
§§200.318 through 200.327. Sections intentionally omitted do not pertain to
contractor/subcontractor/supplier.

§200.318 General procurement standards.

(a) Consideration should be given to consolidating or breaking out
procurements to obtain a more economical purchase. Where
appropriate, an analysis will be made of lease versus purchase
alternatives, and any other appropriate analysis to determine the most
economical approach.

(b) Value engineering is encouraged for construction projects of
sufficient size to offer reasonable opportunities for cost reductions.
Value engineering is a systematic and creative analysis of each
contract item or task to ensure that its essential function is provided at
the overall lower cost.

(c) Contracts will be awarded only to responsible contractors possessing
the ability to perform successfully under the terms and conditions of
a proposed procurement. Consideration will be given to such
matters as contractor integrity, compliance with public policy, record
of past performance, and financial and technical resources. See also
2 CFR 200.212 Suspension and debarment.

§200.319 Competition.

(a) All procurement transactions for the acquisition of property or
services required under a Federal award must be conducted in a
manner providing full and open competition consistent with the
standards of this section and §200.320.

(b) All procurements are prohibited from the use of statutorily or
administratively imposed state, local, or tribal geographical
preferences in the evaluation of bids or proposals, except in those
cases where applicable Federal statutes expressly mandate or
encourage geographic preference. Nothing in this section preempts
state licensing laws.

§200.320 Methods of procurement to be followed. (Intentionally omitted)

§200.321 Contracting with small and minority businesses, women's
business enterprises, and labor surplus area firms.

(a) Affirmative steps must be taken to assure that minority businesses,
women's business enterprises, and labor surplus area firms are used
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when possible.
(b) Affirmative steps must include:
(1) Placing qualified small and minority businesses and women's
business enterprises on solicitation lists;

(2) Assuring that small and minority businesses, and women's
business enterprises are solicited whenever they are potential
sources;

(3) Dividing total requirements, when economically feasible, into
smaller tasks or quantities to permit maximum participation by
small and minority businesses, and women's business
enterprises;

(4) Establishing delivery schedules, where the requirement
permits, which encourage participation by small and minority
businesses, and women's business enterprises;

(5) Using the services and assistance, as appropriate, of such
organizations as the Small Business Administration and the
Minority Business Development Agency of the Department of
Commerce; and

(6) CMAR is required, if subcontracts are to be let, to take the
affirmative steps listed in paragraphs (b)(1) through (5) of this
section.

§200.322 Domestic preferences for procurements.

(a) As appropriate and to the extent consistent with law, to the greatest
extent practicable under a Federal award, provide a preference for the
purchase, acquisition, or use of goods, products, or materials produced
in the United States (including but not limited to iron, aluminum,
steel, cement, and other manufactured products). The requirements of
this section must be included in all contracts and purchase orders for
work or products under this award.

(b) For purposes of this section:

(1) "Produced in the United States" means, for iron and steel products,
that all manufacturing processes, from the initial melting stage
through the application of coatings, occurred in the United States.

(2) "Manufactured products" means items and construction materials
composed in whole or in part of non-ferrous metals such as
aluminum; plastics and polymer-based products such as polyvinyl
chloride pipe; aggregates such as concrete; glass, including
optical fiber; and lumber.
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§200.323 Procurement of recovered materials.

Contractors must comply with section 6002 of the Solid Waste Disposal Act,
as amended by the Resource Conservation and Recovery Act.

The requirements of Section 6002 include procuring only items designated in
guidelines of the Environmental Protection Agency (EPA) at 40 CFR part 247
that contain the highest percentage of recovered materials practicable,
consistent with maintaining a satisfactory level of competition, where the
purchase price of the item exceeds $10,000 or the value of the quantity
acquired during the preceding fiscal year exceeded $10,000; procuring solid
waste management services in a manner that maximizes energy and resource
recovery; and establishing an affirmative procurement program for
procurement of recovered materials identified in the EPA guidelines.

§200.324 Contract cost and price. (Intentionally omitted)
§200.325 Federal awarding agency or pass-through entity review. (Intentionally omitted)
§200.326 Bonding requirements.

For construction contracts or subcontracts the minimum requirements
must be as follows:

(a) A bid guarantee from each bidder equivalent to five percent of the
bid price. The "bid guarantee" must consist of a firm commitment such
as a bid bond, certified check, or other negotiable instrument
accompanying a bid as assurance that the bidder will, upon acceptance
of the bid, execute such contractual documents as may be required
within the time specified.

(b) A performance bond on the part of the contractor for 100 percent of
the contract price. A "performance bond" is one executed in connection
with a contract to secure fulfillment of all the contractor's requirements
under such contract.

(1) A payment bond on the part of the contractor for 100 percent of the
contract price. A "payment bond" is one executed in connection
with a contract to assure payment as required by law of all persons
supplying labor and material in the execution of the work provided
for in the contract.

§200.327 Contract provisions.

All contracts must contain the applicable provisions described in appendix
1I to this part. Appendix II can be found in the Attachments Tab.

[78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75885, Dec. 19, 2014, and 85 FR
49506]
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2. DEBARMENT AND SUSPENSION (2 CFR 1400)

The Department of the Interior regulations at 2 CFR 1400-Govemmentwide
Debarment and Suspension (Nonprocurement), which adopt the common rule
for the governmentwide system of debarment and suspension for
nonprocurement activities, are hereby incorporated by reference and made a
part of this Agreement. By entering into this Agreement, the CMAR agrees to
comply with 2 CFR 1400, Subpart C, and agrees to include a similar term or
condition in all lower-tier covered transactions. These regulations are available
at http://www.gpoaccess.gov/ecfr/.

3. DRUG-FREE WORKPLACE (2 CFR 182 and 1401)

The Department of the Interior regulations at 2 CFR 1401-Govemmentwide
Requirements for Drug-Free Workplace (Financial Assistance), which adopt
the portion of the Drug-Free Workplace Act of 1988 (41 U.S.C. 701 et seq, as
amended), are hereby incorporated by reference and made a part of this
agreement. By entering into this agreement, the CMAR agrees to comply with
2 CFR 182.

4. ASSURANCES AND CERTIFICATIONS INCORPORATED BY REFERENCE

The provisions of the Assurances, SF 424B or SF 424D as applicable,
executed in connection with this Agreement shall apply with full force and
effect to this Agreement. All anti-discrimination and equal opportunity
statutes, regulations, and Executive Orders that apply to the expenditure of
funds under Federal contracts, grants, and cooperative Agreements, loans, and
other forms of Federal assistance.

The CMAR shall comply with Title VI or the Civil Rights Act of 1964, Title
IX of the Education Amendments of 1972, Section 504 of the Rehabilitation
Act of 1973, the Age Discrimination Act of 1975, and any program-specific
statutes with anti-discrimination requirements. The CMAR shall comply with
civil rights laws including, but not limited to, the Fair Housing Act, the Fair
Credit Reporting Act, the Americans with Disabilities Act, Title VII of the
Civil Rights Act of 1964, the Equal Educational Opportunities Act, the Age
Discrimination in Employment Act, and the Uniform Relocation Act.

Such Assurances also include, but are not limited to, the promise to comply with
all applicable Federal statutes and orders relating to nondiscrimination in
employment, assistance, and housing; the Hatch Act; Federal wage and hour
laws and regulations and work place safety standards; Federal environmental
laws and regulations and the Endangered Species Act; and Federal protection of
rivers and waterways and historic and archeological preservation.

5. TRAFFICKING VICTIMS PROTECTION ACT OF 2000 (2 CFR 175.15)

Trafficking in persons.


http://www.gpoaccess.gov/ecfr/
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(a) Provisions applicable to a recipient that is a private entity. You as
the CMAR, your employees, subcontractors under this award, and
subcontractors' employees may not

(1) Engage in severe forms of trafficking in persons during the period of
time that the award is in effect;

(2) Procure a commercial sex act during the period of time that the award is in effect;
or

(3) Use forced labor in the performance of the award or subawards under the award.

(b) Provisions applicable to any recipient.

(1) You must inform us immediately of any information you
receive from any source alleging a violation of a prohibition in
paragraph a.l of this award term.

(2) Our right to terminate unilaterally that is described in paragraph a.2 orb of this
section:

(1) Implements section 106(g) of the Trafficking Victims
Protection Act of 2000 (TVPA), as amended (22 U.S.C.
7104(g)), and

(i1) Is in addition to all other remedies for noncompliance that
are available tous under this agreement.

(3) You must include the requirements of paragraph a.1 of this
agreement term in any subcontracts you make.

(c) Definitions. For purposes of this award term:
(1) "Employee" means either:

(1) Anindividual employed by you or a subcontractor
who is engaged in the performance of the project; or

(i1) Another person engaged in the performance of the project
and not compensated by you including, but not limited to, a
volunteer or individual whose services are contributed by a
third party as an in-kind contribution toward cost sharing or
matching requirements.

(2) "Forced labor" means labor obtained by any of the following
methods: therecruitment, harboring, transportation, provision, or
obtaining of a person for labor or services, through the use of force,
fraud, or coercion for the purpose of subjection to involuntary
servitude, peonage, debt bondage, or slavery.

(3) "Private entity":
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(1) Means any entity other than a state, local government,
Indian tribe, or foreign public entity, as those terms are
defined in 2 CFR 175.25.

Includes:

(A) A nonprofit organization, including any nonprofit
institution of higher education, hospital, or tribal
organization other than one included inthe
definition of Indian tribe at 2 CFR 175.25(b).

(B) A for-profit organization.

(4) "Severe forms of trafficking in persons," "commercial sex act," and
"coercion" have the meanings given at section 103 of the TVPA, as
amended (22 U.S.C. 7102).

6. NEW RESTRICTIONS ON LOBBYING (43 CFR 18)

The CMAR agrees to comply with 43 CFR 18, New Restrictions on Lobbying,
including the following certification:

(a) No Federal appropriated funds have been paid or will be paid, by or on
behalf of the CMAR, to any person for influencing or attempting to influence
an officer or employee of an agency, a Member of Congress, and officer or
employee of Congress, or an employee of a Member of Congress in
connection with the awarding of any Federal contract, the making of any
Federal grant, the making of any Federal loan, the entering into of any
cooperative agreement, and the extension, continuation, renewal, amendment,
or amendment of any Federal contract, grant, loan, or cooperative agreement.

(b) If any funds other than Federal appropriated funds have been paid or will
be paid to any person for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in connection with this
Federal contract, grant, loan, or cooperative agreement, the undersigned shall
complete and submit Standard Form-LLL, "Disclosure Form to Report
Lobbying" in accordance with its instructions.

(1) Language of this certification must be included in the award documents
for all subawards at all tiers (including subcontracts, subgrants, and
contracts under grants, loans, and cooperative agreements) and shall
certify accordingly. This certification is a material representation of fact
upon which reliance was placed when this transaction was made or
entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by Section 1352, title 31,

U.S. Code. Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than
$100,000 for each such failure.
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7. SYSTEM FOR AWARD MANAGEMENT and Universal Identifier
Requirements (2 CFR 25, Appendix A)

A. Requirement for System for Award Management

B. Requirement for unique entity identifier

If you are authorized to make subcontracts under this agreement, you:

1.

Must notify potential subcontractors that no entity (see definition
in paragraph C of this section) may receive a subcontract from
you unless the entity has provided its unique entity identifier to
you.

May not make a subcontract to an entity unless the entity has
provided its Unique Entity Identifier to you. Subcontractors are not
required to obtain an active SAM registration, but must obtain a
Unique Entity Identifier.

C. Definitions

For purposes of this agreement term:

1.

4.
5.

System for Award Management (SAM) means the Federal
repository into which an entity must provide information required
for the conduct of business as a recipient. Additional information
about registration procedures may be found at the SAM Internet site
(currently at http://www.sam .gov).

Unique entity identifier means the identifier required for SAM
registration to uniquely identify business entities.

Entity, as it is used in this award term, means all of the
following, as defined at 2 CFR part 25, subpart C:

a. A Governmental organization, which is a State, local
government, or Indian Tribe;

b. A foreign public entity;
A domestic or foreign nonprofit organization;
d. A domestic or foreign for-profit organization; and

e. A Federal agency, but only as a subrecipient under an
award or subaward to a non-Federal entity.

Subaward has the meaning given in 2 CFR 200.1.
Subrecipient has the meaning given in 2 CFR 200.1.
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8. PROHIBITION ON TEXT MESSAGING AND USING
ELECTRONIC EQUIPMENT SUPPLIED BY THE GOVERNMENT
WHILE DRIVING

Executive Order 13513, Federal Leadership On Reducing Text Messaging
While Driving , was signed by President Barack Obama on October 1, 2009
(ref: http://edocket.access.gpo.gov/2009pdf/E9-24203.pdf). This Executive
Order introduces a Federal Government-wide prohibition on the use of text
messaging while driving on official business or while using Government-
supplied equipment. Additional guidance enforcing the ban will be issued at a
later date. In the meantime, please adopt and enforce policies that immediately
ban text messaging while driving company-owned or rented vehicles,
government- owned or leased vehicles, or while driving privately owned
vehicles when on official government business or when performing any work
for or on behalf of the government.

9. EMPLOYEE WHISTLEBLOWER RIGHTS AND REQUIREMENTS
TO INFORM EMPLOYEES OF WHISTLEBLOWER RIGHTS (SEP
2013)

(a) This agreement and employees working on this project will be subject to
the whistleblower rights and remedies in the pilot program on Award
Recipient employee whistleblower protections established at 41 U.S.C.
4712 by section 828 of the National Defense Authorization Act for Fiscal
Year 2013 (Pub.L. 112-239).

(b) The CMAR shall inform its employees in writing, in the predominant
language of the workforce, of employee whistleblower rights and
protections under 41 U.S.C4712.

(c) The CMAR shall insert the substance of this clause, including this
paragraph (c), in all subcontracts over the simplified acquisition
threshold (currently at $250,000). 48 CFR 52.203-17 (as referenced in
48 CFR 3.908-9).

10.CONFLICTS OF INTEREST

(a) All entities must avoid prohibited conflicts of interest, including
any significant financial interests that could cause a reasonable
person to question one’s ability to provide impartial,
technically sound, and objective performance under or with
respect to this agreement.

(b) In addition to any other prohibitions that may apply with
respect to conflicts of interest, no key official of an actual or
proposed entity, who is substantially involved in the project,
may have been a former Federal employee who, within the
last one (1) year, participated personally and substantially in
the evaluation, award, or administration of an award with
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respect to that recipient or subrecipient or in development of
the requirement leading to the funding announcement.

(c) CMAR, subcontractors, and suppliers must disclose in writing
any conflict of interest to TMWA in accordance with 2 CFR
200.112, Conflicts of Interest.

11.PROHIBITION ON PROVIDING FUNDS TO THE ENEMY

(a) The CMAR must-

(1) Exercise due diligence to ensure that none of the funds, including
supplies and services, received under this agreement are provided
directly or indirectly (including through subcontracts) to a person or
entity who is actively opposing the United States or coalition forces
involved in a contingency operation in which members of the Armed
Forces are actively engaged in hostilities, which must be completed
through 2 CEFR 180.300 prior to issuing a contract and;

(2) Terminate or void in whole or in part any contract with a person or
entity listed in SAM as a prohibited or restricted source pursuant to
subtitle E of Title VIII of the NOAA for FY 2015, unless the Federal

awarding agency provides written approval to continue the contract.

12.PROHIBITION ON CERTAIN TELECOMMUNICATION AND
VIDEO SURVEILLANCE SERVICES OREQUIPMENT

CMAR, subcontractors, and suppliers are prohibited from entering into
contracts (or extend or renew contracts) with entities that use covered
telecommunications equipment or services as described in section 889 of the
2019 National Defense Authorization Act. This prohibition applies even if the
contract is not intended to procure or obtain, any equipment, system, or
service that uses covered telecommunications equipment or services. Memo
can be found in the Attachments Tab.

13. DEPARTMENT OF THE INTERIOR STANDARD AWARD
TERMS AND CONDITIONS

The Department of the Interior (DOI) Standard Award Terms and Conditions
found at https://www.doi.gov/sites/doi.gov/files/uploads/doi-standard-award-
terms-and-conditions- effective-december-2-2019-revised-june-19-2020 .pdf
are hereby incorporated by reference as though set forth in full text. These
terms and conditions are in addition to the assurances and certifications made
as part of the award and terms, conditions or restrictions reflected on this
Agreement. Acceptance of this Agreement carries with it the responsibility to
be aware of and comply with all DOI terms and conditions applicable to this
Agreement. CMAR is responsible for ensuring their subcontractors are aware
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of and comply with applicable statutes, regulations, and agency requirements.

CMAR and subcontractors failure to comply with the general terms and
conditions outlined below and those directly reflected in this Agreement can
result in the DOI taking one or more of remedies described in 2 Code of
Federal Regulations parts 200.338 and 200.339.
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MEMORANDUM

SUBJECT: Prohibition on Certain Telecommunication and Video Surveillance Services or
Equipment in the SRF Programs

FROM: Kiri Anderer, P.E., Acting Associate Branch Chief K|RSTEN Dially signed by KIRSTEN
Infrastructure Branch, OGWDW ANDERER Bate: 20201211 0755152
Michael Deane, Branch Chief Digitally signed by MICHAEL
State ReVOlVIng Fund Bra’nChﬂ OWM MICHAEL DEANE BETAeI:IEOZOJZ.H 17:56:38 -05'00"
TO: SRF Branch Chiefs

Regions 1-10

Effective August 13, 2020, recipients and subrecipients of EPA funded assistance agreements, including
borrowers under EPA funded revolving loan funds, must comply with regulations at 2 CFR 200.216,
Prohibition on certain telecommunication and video surveillance services or equipment, implementing
section 889 of Public Law 115-232. The regulation prohibits the use of Federal funds to procure (enter
into, extend, or renew contracts) or obtain equipment, systems, or services that use “covered
telecommunications equipment or services” identified in the regulation as a substantial or essential
component of any system, or as critical technology as part of any system. Prohibitions extend to the use
of Federal funds by recipients and subrecipients to enter into a contract with an entity that “uses any
equipment, system, or service that uses covered telecommunications equipment or services” as a
substantial or essential component of any system, or as critical technology as part of any system. Certain
equipment, systems, or services, including equipment, systems, or services produced or provided by
entities subject to the prohibition are recorded in the System for Award Management exclusion list.

As described in section 889 of Public Law 115-232, covered telecommunications equipment or services
includes:

e Telecommunications equipment produced by Huawei Technologies Company or ZTE
Corporation (or any subsidiary or affiliate of such entities).

e For the purpose of public safety, security of government facilities, physical security surveillance
of critical infrastructure, and other national security purposes, video surveillance and
telecommunications equipment produced by Hytera Communications Corporation, Hangzhou
Hikvision Digital Technology Company, or Dahua Technology Company (or any subsidiary or
affiliate of such entities).

e Telecommunications or video surveillance services provided by such entities or using such
equipment.



e Telecommunications or video surveillance equipment or services produced or provided by an
entity that the Secretary of Defense, in consultation with the Director of the National Intelligence
or the Director of the Federal Bureau of Investigation, reasonably believes to be an entity owned
or controlled by, or otherwise connected to, the government of a covered foreign country.

Applicability in the State Revolving Fund (SRF) Programs

Clean Water and Drinking Water SRF (CWSRF and DWSRF) programs may not expend equivalency
funds for these products on or after August 13, 2020. States must ensure that equivalency assistance
agreements include the telecommunications prohibition condition provided by EPA’s Office of Grants
and Debarment (OGD) in OGD’s most recent EPA General Terms and Conditions. The condition must
also be in construction contracts associated with equivalency assistance agreements.

There is no exhaustive list of components and services that fall under the prohibition. State SRF
managers and local assistance recipients should exercise due diligence and be particularly mindful of
project components with internet or cellular connections. For example, recipients should be mindful of
automatic meter reading (AMR) technology and advanced metering infrastructure (AMI),
instrumentation control systems (e.g. process control systems, distributed control systems and
programmable logic controls), and security cameras and other electronic security measures to ensure that
those items are procured from a non-excluded entity. Items included in the prohibition are not eligible
SRF costs, and the SRF programs cannot reimburse borrowers for these costs.

The prohibition also applies to the CWSRF administrative funds (if states are billing those costs to the
federal CWSREF capitalization grant) and the four DWSREF set-asides. States should be mindful of items
such as cell phones, computers, and mobile WiFi routers or hotspots funded by those accounts.

If you have questions on the implementation of this grant condition, please contact Michael Deane at
Deane.Michael@epa.gov or Kiri Anderer at Anderer.Kirsten@epa.gov.
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