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STAFF REPORT 

 
 
TO: Chairman and Board Members 
THRU: Mark Foree, General Manager 
FROM: John Erwin, Natural Resources Director 
 Kim Mazeres, Customer Relations Director  
 Jeff Tissier, Chief Financial Officer 
DATE: April 6, 2015 
SUBJECT: Discussion and possible direction to staff regarding consideration of special 

rates or programs for low-income and/or senior citizen customers 
 
 
At its March meeting, the TMWA Board of Directors requested staff present information about 
potential assistance programs TMWA could offer to low-income, senior citizens who will be 
transitioning from the flat-rate to the metered rate. 
 
BACKGROUND 
 
The TMWA Board and Standing Advisory Committee have heard reports and recommendations 
on this issue on at least five occasions since TMWA’s formation.  The staff reports and minutes 
for these are attached.  To summarize: 
 
• In September of 2001 the Board adopted by resolution a Financial Guidelines document that 

includes a non-cross-subsidization policy.  (Attachment #1) 
 

• In October of 2003, the Board received information from staff regarding a variety of 
ratemaking ideas, including low income/senior citizen rates.  The staff report and minutes are 
Attachment #2. 
 

• In 2003 the Board appointed a Rate-Making Review Committee.  This committee met a 
number of times, producing a final report and recommendations.  Information about the 
formation of the committee and the final report are Attachment #3.  In particular, they 
discussed the avoidance of cross-subsidization, as well a potential discount for low-income 
customers. 

 
• In September of 2007, the Standing Advisory Committee reviewed several requests for 

specialized rates and recommended the Board continue with its non-cross-subsidization 
policy, including “refraining from providing rate reductions or exemptions to selected 
customers.”  See Attachment #4. 
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• In January of 2012, the Board again heard information regarding the possibility of special 
rates for low income or senior customers at the request of one of the Board members.  Two 
months later additional information was presented to the Board as a result of this agenda 
item.  This is Attachment #5. 

 
In addition to these Board presentations and actions, a number of years ago the Board was sent a 
legal memorandum regarding this issue.  Legal Counsel Michael Pagni recently updated this 
memo.  See Attachment #6.  In summary, it indicates there are legal concerns with providing any 
group of customers special rates or discounts.  Because TMWA’s purpose is limited and specific 
to the management and delivery of water, it is not like other government agencies and does not 
have a legitimate governmental interest in promoting affordable housing or alleviating the 
financial burden of providing water service to customers based on income, age, veteran status, or 
other specification.  
 
CURRENT SITUATION 
 
If the Board desires to proceed with some type of low-income or senior citizen discount or rate, 
the impact to revenues of this change would need to be considered via a budget augmentation.  In 
fiscal year 2016, TMWA already has significant impacts to its budget and cash reserves.  These 
include: 
 

• An estimated $2.5 million loss in water sales revenue due to drought-related water 
conservation. 

• An additional estimated $0.5 million loss in water sales revenue due to the switching of 
flat-rate customers to the metered rate. This estimate may be revised upward because of 
the timing of the conversion. 

• $21.8 million in capital expenditures due to drought-related construction of which $15.0 
million will be funded with a state revolving fund loan. 

 
In addition, staff estimates revenues remain approximately $4 million short of meeting the 
revenue requirement in order to meet all annual cash requirements for operations, indebtedness, 
repair and replacement and other capital projects. 
 
As indicated in many of the attached reports, staff remains concerned about cross-subsidization 
between any customer groups, as well as which customer groups could / would be chosen to 
receive a subsidy.  Another very large concern is the administration of this type of program, 
which would also need to be included in a budget augmentation.  These budget augmentations 
would then need to be rolled in to a rate increase for all customers, in order for TMWA to 
receive the revenue to offset any discount(s) for specified customer group(s) further exacerbating 
the cross-subsidization problem. 
 
If the Board desires to proceed with some type of low-income or senior citizen discount or rate, 
there is approximately a six-month calendar to do so.  This is the public process calendar 
followed in all TMWA rate proceedings.  It is necessary in order to provide all customers an 
opportunity to comment on the rate changes – both the increase necessary to fund low-income / 
senior citizen rates, as well as the discounted low-income / senior citizen rates, themselves. 
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 TO:  Kim Mazeres 
 
 FROM: Michael Pagni 
 
 DATE:   March 31, 2015 
 

RE: Preferential rate treatment for low-income or senior customers  
 
 

You have requested a legal opinion regarding whether TMWA may provide preferential 
rate to low-income or senior customers within TMWA’s service territory.  My review of state 
and federal law, as well as the explicit powers and authorities outlined in the Cooperative 
Agreement governing TMWA, indicates that such preferential treatment is prohibited. 
 
TMWA’s Powers and Authorities 
 
 A. Joint Powers Authority 
 
 As you know, TMWA is a Joint Powers Authority created pursuant to a cooperative 
agreement (“Cooperative Agreement”) among the cities of Reno, Sparks, and Washoe County 
pursuant to NRS Chapter 277.  TMWA is a political subdivision of the State of Nevada, and 
operates as a separate legal entity from the county and cities, pursuant to NRS 277.074 and 
277.120.  NRS 277.110 makes clear that public entities acting jointly may exercise the same 
power, privilege and authority as each has individually.  The recitals contained in Cooperative 
Agreement articulate that the purpose of forming TMWA was to facilitate the cooperation of 
individual member entities to “assure sufficient water supply to meet the needs of existing and 
future development within the service area.” TMWA’s power and authority in furtherance of this 
broad purpose are enumerated in the Cooperative Agreement.      
  
 B. Specific Provisions of the Cooperative Agreement 
 

The Cooperative Agreement specifies the functions that the member entities have 
conferred upon TMWA.  “Conferred Function” is defined in the Cooperative Agreement as “any 
function which the Authority is empowered to perform by article 5 of this Agreement.” Art. 2(d).  
The Conferred Functions set forth in Article 5 by which TMWA can carry out its broad purpose 
are wide ranging and, for the purposes of the Housing Task force’s request, include: 
 

To establish rates, tolls and other charges for the delivery of retail water service 
within its retail service area in general accordance with the procedures and 
authorities established in NRS Chapter 318 or as otherwise adopted by the Board.  

 
Art. 5(j).  The Cooperative Agreement also gives TMWA the power: 
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To fix rates, charges and other fees for water and other commodities 

including connection charges, hook-up fees, standby charges and availability of 
service charges; and  

 
To perform all other acts necessary or convenient for the performance of 

any Conferred Function or the exercise of any of its powers. 
 
Art. 6(p) and (q).   Under Article 7, which lists prohibited functions and powers, the Cooperative 
Agreement provides: 
 

Nothing in this Agreement shall be construed as authorizing the Authority 
to perform any function or to exercise any power that is not performable or 
exercisable by at least one of its Members. 

 
Art. 7(a).   
 
Preferential Rates 
 

As a general rule, a public utility cannot discriminate unjustly in its rates to consumers 
similarly situated or of the same class for the same service or kind of service. 43 Am Jur 683, 
Public Utilities and Services, § 171. The general rule is well established that when a municipality 
undertakes to furnish a public service, such as the supplying of electricity, gas, or water, to 
consumers other than itself, it acts in its proprietary, and not in its governmental, capacity, and 
cannot grant free or reduced rates or otherwise make discriminations which would be unlawful if 
the service were rendered by an individual or private corporation; in other words, the fact that the 
service is by a municipal plant does not change the rule prohibiting unreasonable discrimination.  
50 A.L.R. 126  While some cases have upheld preferential rates in certain contexts (for example, 
different rates for citizens living within the municipality that those living outside city limits), the 
general rule is preferential rates are inappropriate. 

               
It is axiomatic in rate making that utilities are barred from treating persons similarly 

situated in a dissimilar fashion. State ex rel. Utilities Commission v. The Mead Corp., 238 N.C. 
451, 78 S.E.2d 290 (1953); Postal Telegraph-Cable Co. v. Associated Press, 228 N.Y. 370, 127 
N.E. 256 (1920). Reasonable classifications between consumers may be made, but there must be 
adequate findings of fact, supported by evidence, which demonstrate a rational basis for the 
classification. Classification of customers must necessarily be accomplished by reference to 
general characteristics having some rational nexus with the criteria used for determining just and 
reasonable rates. Whether cost of service, value of service, or other criteria are used, either alone 
or in conjunction with each other, classifications of persons must be on the basis of similar-but 
not identical-characteristics 
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Additionally, in order for a governmental entity to give preferential treatment to certain 
rate payers or customers based upon their income or age, the rate disparity must be rationally 
related to a legitimate governmental interest.  Silveira v. Lockyer, 312 F.3d 1052, 1088 -1089 
(9th Cir. 2002).  Generally, this standard, known as the “rational basis test” is relatively relaxed.  
Id.  Nevertheless, the governmental entity must be able to demonstrate a rational connection 
between the disparate treatment and some legitimate policy objective.  See id.; Romer v. Evans, 
517 U.S. 620, 634-35 (1996). 
 

Because TMWA was formed for the limited purpose of managing the water supply to 
certain areas within the Truckee Meadows, it does not have a legitimate interest in alleviating the 
financial burden of providing water service to low-income or elderly customers.   Any decision 
to do so implicates the Equal Protection Clause of the Constitution. 
 
 Notwithstanding any other governmental interests in assisting seniors or low income 
residents, TMWA is likely prohibited from adopting disparate rates for seniors or low income 
customers.  The Cooperative Agreement makes clear that TMWA was formed to manage the 
water supply within TMWA’s service territory.  Although TMWA’s conferred powers and 
functions in furtherance of this purpose are fairly extensive, TMWA nevertheless does not have 
the same governmental functions or responsibilities as its members.  While Reno, Sparks and 
Washoe County may, individually, have a legitimate interest in ensuring that affordable housing 
exists for elderly or low income residents within their respective jurisdictions, TMWA—as 
municipal water supplier—does not.  There simply is not a nexus between managing the water 
supply and promoting these types of social policies.  As a result, the Equal Protection Clause 
likely prohibits TMWA from providing preferential rate fees for senior or low income customers.   
 

For example, in Mountain States Legal Foundation v. Utah Public Service Commission, 
636 P. 2d 1047 (1981), the Utah Supreme Court struck down a “senior citizen rate” for electricity 
on the ground that the sole justification for the rate was that seniors, on average, earn less money 
and consume less power.  The Court found that the public utilities commission had improperly 
failed to explain why the lower average income and smaller consumption of senior citizens 
warranted treating them differently from other residential consumers, or why the shortfall should 
be borne only by other residential customers instead of all customers.   Similarly, the Court in 
Indiana struck down a "lifeline" electric rate structure, which provided a below-cost electric rate 
to low income elderly and disabled residential customers for their essential needs on the ground 
the utility was prohibited from charging any customer different rates for the same services, 
regardless of whether the group receiving preferrential rates was deserving. Citizens Action 
Coalition of Indiana, Inc. v. Public Service Co. of Indiana, 450 N.E.2d 98, 29 A.L.R.4th 606 
(Ind. Ct. App. 4th Dist. 1983). 

 
Conclusion 
 
 TMWA was formed for the purpose of securing and managing the quantity and quality of 
the water supply within its service territory.  Although the authority bestowed upon TMWA by 
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the member entities to carry out that purpose is wide-ranging, it does not include the alleviation 
of social problems and as such, it is more than likely that a preferential reduced rate for low 
income or elderly customers would not pass the rational relationship test and would be contrary 
to the general rule against preferential rate treatment. 
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